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APGA SUBMISSION: GAS PIPELINE REGULATION 
 
The Australian Pipelines and Gas Association (APGA) welcomes the opportunity to 
comment on the COAG Energy Council Consultation RIS on Options to improve gas 
pipeline regulation.  
 
APGA is the industry body representing the owners, operators, designers, 
constructors and service providers of Australia’s high-pressure gas transmission 
infrastructure. Australia has around 40,000km of high-pressure pipelines, with a 
replacement value of over $50 billion. Gas is a critical part of Australia’s energy mix, 
providing more end-use energy to the Australian economy than electricity. 
 
In this submission, APGA will comment on a small number of priority issues and key 
messages, under the headings of the four “reform focus” areas set out in the 
consultation RIS. Our responses to the full range of stakeholder questions in the 
Stakeholder Feedback Template are attached (Appendix A). 
 
APGA has identified preferred positions that sit across the range of policy options put 
forward in the RIS. APGA’s overarching priority is to maintain and support the 
negotiate-arbitrate framework, with all the benefits this has for the Australian gas 
market and its stakeholders. APGA acknowledges there is always room for 
improvement around how the framework operates. Many of the gas market reforms 
in recent years, notably the implementation of the Part 23 Information Disclosure and 
Arbitration Framework, have resulted in major improvements in commercial 
outcomes for all stakeholders. APGA recognises that the consultation RIS is an 
opportunity to bring about further improvement, especially around the quality and 
usefulness of service provider information disclosure submissions under Part 23 of the 
National Gas Rules (NGR). 
 
If you would like to discuss any of these issues further, please contact APGA’s National 

Policy Manager, Andrew Robertson on 02 6273 0577 or at arobertson@apga.org.au. 
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1. Overarching position 

 

APGA envisages a future framework that has two regulatory states for pipelines: 

1. The lighter-handed state whereby the AEMC sets rules by which the AER 

oversees the boundaries for a commercial market for access to pipeline 

services; and 

2. The heavier-handed state whereby the AEMC sets rules by which the AER 

oversees and intervenes in a commercial market for access to pipeline 

services. 

The lighter-handed state is very much consistent with modern regulatory practice. As 
presented at the 2019 ACCC Regulatory Conference by Stanford University’s Frank 
Wolak, modern regulatory practice is concerned with market design, creating a 
framework where the: 

“…combined actions of each participant acting in its own best interest yields 

market outcomes as close as possible to market designer’s desired outcome”.1 

 
This is precisely the outcome envisaged by Dr Vertigan in articulating the information 
disclosure and arbitration regime set out in Part 23 of the National Gas Rules. Dr 
Vertigan identified a need to address information asymmetry and to provide for 
commercial arbitration to resolve disputes. Most importantly, Dr Vertigan articulated 
the necessity of having an arbitration regime that presented ambiguity of outcomes, 
providing incentive for both parties to a negotiation to reach a win-win outcome 
without resorting to arbitration. 
 
The early indications, as delivered by the ACCC in its July 2019 Interim Report of the 
Gas Inquiry, are that Part 23 is delivering improved outcomes. As the ACCC 
acknowledged in its July 2019 Interim Report: 

“Recent market-based and regulatory changes are influencing pipeline 
operators’ contracting abilities, pricing strategies and the prices payable for 
transportation and pipeline storage services. Overall there are encouraging 
signs that recent reforms are leading to positive market changes”. 

And 
“Some pipeline operators appear to be becoming more customer-focused, 
developing new services to meet the changing needs of shippers…” 

 
These early findings suggest that major changes to the Part 23 framework are not 
appropriate at this time.  
 
APGA acknowledges there are concerns regarding information provision and has 
commenced discussions with the AER and other stakeholders to resolve this quickly 
and meaningfully. (This includes a planned ‘Better Together’ initiative endorsed by the 
Energy Charter consisting of a series of workshops involving all interested 

 

1 https://www.accc.gov.au/system/files/Frank%20Wolak%20-%20Presentation%20%28Plenary%29.pdf 

https://www.accc.gov.au/system/files/Frank%20Wolak%20-%20Presentation%20%28Plenary%29.pdf
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stakeholders in discussions on this topic). We do consider it is necessary to point out 
that these concerns are largely at the level of detail that includes assumptions going 
in to models – an area where there is always likely to be disagreement between 
regulators and infrastructure service providers. Importantly, the disagreements at this 
level that have been identified have not been linked to any negative price outcomes 
for shippers or consumers. 
 
While there are disagreements regarding asset values published under Part 23 
information disclosure provisions, APGA notes that the ACCC does not consider that 
any assets should be reporting fully depreciated asset values. This contrasts with the 
findings of the ACCC’s 2015 East Coast Gas Inquiry, where the ACCC used modelling to 
determine that: 

“The results of this modelling revealed that two of the pipelines have already 

recovered the cost of construction from users, while the other has recovered a 

substantial proportion of these costs (~85 per cent) and is expected to recover 

the remainder in the next five years”.2 

This suggests that some of the risks and costs of pipeline market power identified in 
the consultation RIS risk assessment (if it’s taking into account the ACCC’s 2015 
assessment implying fully depreciated assets and thus very high market power for 
pipelines) have been placed higher on the risk spectrum than they should be. 
 
APGA considers that regulatory intervention that results in price setting, whether it 
be through price setting itself, direct involvement in arbitration, the setting of 
guidelines that dictate price decisions of a commercial arbitrator or something else, 
should only apply to pipelines that have been specifically shown to have sufficient 
market power to justify such intervention. 
 
APGA does not oppose the use of regulatory guidelines to demonstrate a potential 
price that may apply under regulation. A commercial arbitrator can use this 
information as they deem appropriate. However, if a customer or potential customer 
wants a regulatory price outcome – they should apply for a Form of regulation decision 
rather than take a negotiation to arbitration. 
 
This places great importance on ensuring the Form of regulation test that decides 
movement between the two states is fit for purpose and delivers consistent results 
across assets and over time. Given the existing Form of regulation test was designed 
to co-exist with a coverage test that is very likely to change through this RIS process, 
it is necessary to re-examine the Form of regulation test itself. The existing test does 
provide a good starting point. 
 
It is equally, if not more important, that the appropriate body be the decision maker 
for the Form of regulation test. It is a fundamental of good policy that the decision 
maker of the Test for regulation or the Form of regulation test be different to the 
entity that will regulate as a result of that decision. In the case of economic regulation, 

 
2 Final Report of the East Coast Gas Inquiry, April 2016, p.108 
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this is particularly important. The regulator that will be determining prices for 
infrastructure services should not also be deciding on which assets it will determine 
prices.  (See section 3.2 on Governance Arrangements for more detailed discussion on 
this topic). 
 
APGA supports improvements to information disclosure to assist the delivery of win-
win outcomes through commercial negotiation. A combination of: 

1. Improved information disclosure; 
2. An increasing focus on customers by pipeline service providers; and 
3. An enhanced understanding of, and capacity to effectively use, the 

information by shippers; 
with the backstop of commercial arbitration (and heavy-handed regulation where 
necessary), is very likely to deliver the best outcomes for the Australian gas market. 
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2. Key issues 

 

2.1 Part 23 a good news story 

 
The implementation of the Part 23 information disclosure and arbitration framework 
has been a good news story, resulting in excellent progress improving the market 
experience for pipeline customers. The commercially-oriented negotiate-arbitrate 
framework under Part 23 is working well, with plenty of progress still to come. 
 
A key point is that service providers can use the flexibility afforded by this structure to 
develop bespoke solutions to meet customer needs. There is no such thing as a 
standard pipeline customer; all have bespoke requirements and unique 
circumstances, making a flexible approach of utmost importance. This is especially 
true for customers whose businesses may be struggling to remain viable in current 
economic conditions and need every bit of flexibility possible throughout their supply 
chain. The flexibility shown by service providers under Part 23 would not be possible 
under a less flexible, more regulatory-oriented approach. 
 
An example of where flexibility is paramount is the services pipeline service providers 
provide to the electricity generation sector. Depending on the region, gas demand for 
power generation can vary widely on a seasonal basis (e.g. high demand in summer; 
low demand in winter) or on a day-to-day (or even intraday) basis. In South Australia, 
for example, gas generation met 81.9% of electricity demand on 31 July 2019, but was 
only required for 20.3% of demand on 20 July – less than two weeks earlier. Clearly, 
the ability to deliver bespoke, flexible contracts is essential to manage these highly 
variable requirements. 
 
Chart A: South Australia Electricity Generation Mix 
Daily View 19 Dec 2018 – 17 Dec 2019 
 

 
Sources: OpenNEM; AEMO 
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Implementation of the Part 23 reforms began 2 years ago, but the final round of 
implementation of information disclosure requirements was only completed in 
October 2018 and is still a work in progress following only a single round of full year 
reporting. Between August 2017 and March 2019 there were 37 new GTAs and 156 
Variations (with 53 resulting in new pricing) entered into; and only one arbitration 
over the same period. These are good numbers and, given there has been only one 
arbitration in this time period, they constitute further evidence the regime is 
delivering the right outcomes for users. 
 
As the ACCC acknowledged in its July 2019 Interim Report: 

“Recent market-based and regulatory changes are influencing pipeline 
operators’ contracting abilities, pricing strategies and the prices payable for 
transportation and pipeline storage services. Overall there are encouraging 
signs that recent reforms are leading to positive market changes”. 

And 
“Some pipeline operators appear to be becoming more customer-focused, 
developing new services to meet the changing needs of shippers…” 

 
In addition to generally flat or, in some cases, lower price outcomes (against the 
backdrop of gas pipeline transportation tariffs that have been largely flat for more 
than a decade), significant market value is being generated by increasing contract 
flexibility. This takes the form of shippers seeking shorter term contracts for firm 
forward haul transportation services and more demand for as available and 
interruptible transportation and pipeline storage services. 

The ACCC also acknowledged that “the incidence of excessive pricing of as available 
and interruptible transportation services has decreased since the ACCC’s 2015 Inquiry”. 
The recently implemented capacity trading reforms are also adding downward 
pressure to these prices and have significantly diminished any market power pipelines 
may have had in short term markets. The Day-ahead auction in particular, as reported 
by the AER “continues to be used to transport gas cheaply to the southern states” – 
with the majority of trades on this platform occurring for $0. 

Overall, APGA believes there are clear signs that Part 23 is well on the path to 
delivering the outcomes intended by Dr Vertigan. As expressed in the December 2016 
Final Report of the Examination of the Current Test for the Regulation of Gas Pipelines: 

“This approach is consistent with the views of the majority of industry 
participants that the specification of the coverage test itself is not the major 
issue at this time. Rather, the effectiveness of commercial negotiations needs 
to be addressed in a manner which avoids the time delays and high costs 
usually associated with formal regulatory processes.  

The recommended approach should also address industry concerns relating to 
regulatory uncertainty. The aim of the framework is to achieve commercial 
outcomes and therefore sustain investment. Contrary to the implementation of 
an altered coverage test that would likely lead to increased regulation of the 
pipeline industry, investment would still occur in response to market signals 
rather than regulation. This proposal is not designed to damage the ability of 
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the pipeline industry to generate appropriate commercial returns, but rather 
to limit excessive returns.  

The proposed solution should avoid any ‘chilling’ effect on investment. This 
option has the potential to facilitate efficient commercial outcomes while 
avoiding the time, cost and uncertainty associated with regulatory processes. 
This should help to reduce the inefficiencies currently occurring, to the 
detriment of downstream and upstream markets, as a result of the exercise of 
market power.  

This approach seeks to reduce the imbalance in negotiating power, constrain 
the exercise of market power and encourage downward pressure on gas 
transportation prices. This could see a minor reduction in delivered gas prices 
for Australian users and slightly higher ex-plant prices for producers, 
encouraging investment upstream and downstream”. 

Given this, it does not seem that major reform or an increase in the level of regulatory 
intervention in Part 23 is warranted. 

 
2.1.1 Industry working to improve quality of Part 23 information reporting 

The good news story associated with Part 23 and other recent reforms doesn’t mean 
there isn’t plenty of work yet to do. Following its Review of the operation of Part 23 
in the July Interim Report, the ACCC made a number of criticisms of pipeline operator 
responses to the information reporting requirements, and a range of corresponding 
recommendations for improvement. Although many of the criticisms can be 
attributed to ‘teething problems’ with the new regime (and that any new regime 
would have), APGA takes these criticisms seriously. 

APGA has acknowledged stakeholder feedback on quality of information disclosure 
submissions and understands improvements in quality of information disclosure 
submissions are needed. This is to be expected after only a single round of reporting. 
APGA is proactively working to develop credible responses to stakeholder feedback 
based on the recommendations from ACCC and Brattle Group.  Working together as 
an industry, the process began with an APGA-hosted Stakeholder Forum on 1 
November where we directly sought stakeholder feedback.  

The Forum was well attended and very well received by those present; thereby 
achieving its purpose. In addition to a strong contingent of pipeline owner/operators, 
a broad range of major gas users, industry associations and government officials 
participated. Speakers included: Dr Michael Vertigan, architect of many of the recent 
gas market reforms, AiG, representatives from the Australian Competition & 
Consumer Commission (ACCC), Dept. of Environment & Energy, the Energy Users 
Association (EUAA) and the Australian Energy Market Operator (AEMO). 
 
The messages we received from the Forum align with those we are hearing bilaterally. 
There is a sense the previous round of reforms led to significant market improvements 
that are still unfolding and should be allowed sufficient time to consolidate.  The new 
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arrangements are working well and should remain in place; but improvements in how 
they are being implemented by service providers are needed.  
 
APGA’s response to the feedback and recommendations received in relation to Part 
23 information reporting requirements was to establish a process to proactively 
develop a set of industry responses in consultation with stakeholders that we will 
implement voluntarily. Gas transmission service providers can only do well if the 
market is doing well – and that means the framework underpinning commercial 
negotiations has to work well for all stakeholders. APGA is committed to the quality, 
reliability and accessibility of information, and the ease with which it can be used. 
 
A workshop between APGA, pipeline service providers and the Australian Energy 
Regulator is planned for early February to further test and refine the industry 
information disclosure proposals under development. This will complement a formal 
‘Better Together’ initiative endorsed by the Energy Charter consisting of a series of 
workshops involving all interested stakeholders in discussions on the same theme. The 
Better Together workshops will be customer focused and seek outcomes that work 
for everyone. 
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3. Reform focus 1: When a pipeline should be subject to 

regulation and how decisions to regulate should be made 

 

3.1 Test for regulation 

Two problems identified in the consultation RIS are the potential for the regulatory 
threshold for economic regulation in the current regulatory framework to result in:  

• Over-regulation (with increased regulatory costs flowing to consumers); or 

• Regarding the use of the status quo coverage test in third party access decisions, 
under-regulation (with consequent inefficient use of and investment in pipelines).  

 
3.1.1 Risk of over-regulation 
The risk of over-regulation as identified in the consultation RIS stems from the fact 
that the status quo coverage test was designed to determine whether an unregulated 
pipeline should be subject to economic regulation (i.e. light or full regulation). Later, 
to address perceived deficiencies with the coverage test, Dr Vertigan ‘recommended 
a new form of regulation [Part 23] be introduced and applied to all non-scheme 
pipelines providing third party access…’3. Part 23 is considered to have addressed most 
of the problems it was intended to, but concerns have been raised about the potential 
for the ‘near universal’ application of regulation to result in over-regulation because 
there is no assessment of whether the pipelines have market power. 
 
APGA agrees that the threshold for economic regulation may result in slight over 
regulation because it assumes that all pipelines with third party access have market 
power, whereas this is not always the case. The market power of some pipelines may 
also be diminishing over time, a factor also not taken into account by current 
arrangements. Although gas has a strong future, it faces increasing competition from 
electrification and alternative energy sources including renewables and hydrogen.  
 
However, Part 23 is a good news story overall that has led to a better functioning gas 
market. It is relatively light-handed and supports a flexible, commercially oriented 
negotiate-arbitrate framework, includes appropriate exemptions, and the costs and 
risks associated with arbitration are so far very low – with arbitration unlikely to be 
triggered if market power is not being exercised. The COAG Energy Council highlights 
in the consultation RIS that ‘it is unclear how significant an issue the risk of over 
regulation is.’4  
 
APGA considers that the risk of overregulation is linked directly to the arbitration 
regime. If it is changed to require regulatory outcomes to be imposed on pipelines 
that have not demonstrably passed the threshold for full regulation, the risk of over-
regulation increases sufficiently to become a near certainty.  
  
  

 
3 Consultation RIS, p.51 

4 Consultation RIS, p.53 
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3.1.2 Risk of under-regulation 
The potential for under-regulation of pipelines not providing third party access is less 
clear cut. As stated in the consultation RIS: 
 

“…a pipeline in Australia that is not providing third party access can currently 
only be required to do so if it is found to satisfy the coverage test. …concerns 
have previously been raised by the ACCC, AEMC and GMRG about the coverage 
test and while it may appear more appropriate to use in this context (i.e. 
because it is a denial of access test), there is a concern that its application may 
not yield outcomes that are consistent with the NGO…. There is therefore a risk 
that the continued use of the coverage test may result in under-regulation and 
inefficient use of and investment in pipelines”. 

 
This is not a significant issue for APGA as all major gas transmission pipelines already 
provide third party access and are regulated under Part 23. The previously raised 
concerns were primarily made when the framework did not include Part 23. 
 
However, we recognise the potential for issues to arise around ensuring third party 
access to dedicated pipelines that are servicing upstream and downstream service 
provider facilities if, in future, other parties build nearby upstream or downstream 
facilities and seek access to these pipelines.5 APGA is committed to working with 
government and gas market stakeholders to improve incentives for bringing 
additional gas to market. APGA’s position is that the most efficient means for 
addressing this issue is to remove the Test for regulation altogether and for all gas 
transmission pipelines to be covered under Part 23 or a new ‘lighter-handed 
regulation’ category by default.  
 
All gas transmission pipelines would fit into this framework. 
 
APGA notes that there are at least 118 pipelines currently exempt from Part 23 (of 
which there are approximately 79 on the AER website and 39 on the ERAWA website). 
These exemptions apply to the information disclosure obligations. It is likely to be 
appropriate that many of these pipelines continue to be exempt under the new 
framework. 
 
APGA also notes the proposed COAG Energy Council option (Test for Regulation Policy 
Option 2) to address its concerns with the Test for regulation. This is: 
 

Replace the coverage test with the hybrid market power-NGO test that would 

require the decision-making body to be satisfied:  

• the pipeline has substantial market power; 

• regulation will or is likely to contribute to the achievement of the NGO. 

 

 
5 See Box 7.3, Consultation RIS, p.56 
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Removal of the Test for regulation altogether, leaving gas transmission pipelines to 
be covered by ‘lighter handed regulation’ by default, is APGA’s preference.  
 
However, APGA could also support the proposed Test for regulation Policy Option 2 if 
our first preference is not adopted. The hybrid market power-NGO test proposed in 
Option 2 is compatible with the negotiate-arbitrate framework and addresses 
concerns about under-regulation by lowering the threshold for regulation from the 
existing coverage test. It is not as straightforward as APGA’s preferred policy outcome, 
but is still an improvement on the status-quo Test for regulation. [See section 4.1 on 
Form of regulation test below for additional discussion on this policy option]. This 
position is predicated on there being a strong greenfield exemption regime as detailed 
in section 3.3 below. 
 
 

3.2 Governance arrangements 

A problem with regulatory governance arrangements raised in the consultation RIS is 
that “governance arrangements associated with the test for regulation may be giving 
rise to unnecessary costs and delays”. However, the paper also states that “It is unclear 
at this stage how significant an issue this is…”.6 
 
Under the status quo, the relevant Minister makes all coverage, revocation of 
coverage and greenfield exemption decisions with regard to advice from the National 
Competition Council (NCC). The NCC (despite the fact it relies on the ACCC for 
secretariat services) is an independent statutory entity in accordance with Part IIIA of 
the Competition and Consumer Act 2010.  
 
The basis for the COAG EC’s concerns with the status quo appears to be that the 
involvement of both the Minister and the NCC potentially gives rise to ‘duplication of 
effort’ between the two – leading to the previously mentioned ‘unnecessary costs and 
delays’. APGA does not agree that this is the case, or that it is a significant issue, and 
has seen no evidence that significant regulatory delays, beyond what is to be expected 
during many regulatory processes, are occurring.  
 
Conversely, the proposed policy option in the consultation RIS to address these 
perceived concerns (Governance Arrangements Option 2) raises some very real 
concerns for APGA. Option 2 is: 
 

Accord a single organisation (either the ACCC or the AER/ERA) responsibility for 

deciding when a pipeline should be regulated or exempt from regulation. 

 
3.2.1 Critique: Governance Arrangements Option 2 
Under current arrangements, the National Gas Law, Part IIIA of the Competition and 
Consumer Act 2010 (National Access Regime) and the National Electricity Law all 
separate the functions of decision makers (NCC and AEMC) who determine the scope 

 
6 Consultation RIS, p.57 
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and form of regulation from the decisionmakers (AER and ACCC) who are responsible 
for the application of the regulation. The distinction between the two roles was first 
recommended in the 1993 Hilmer Report and subsequently adopted by COAG in 
intergovernmental agreements dealing with competition and energy policy.   
 
APGA does not see any policy basis for abandoning this approach. APGA is strongly of 
the view that it is in the public interest for decisions around the scope and form of 
regulation and the application and implementation of rules of economic regulation to 
continue to be addressed by separate regulatory agencies and relevant Ministers.  
 
If governance responsibility was conferred on the energy regulators (AER/ERA), this 
would constitute a significant conflict of interest, as well as violating well established 
norms of good policy practice. The risks of a single agency both determining the scope 
and form of regulation and the application and implementation of the rules of 
economic regulation also include the possibility of the single regulator being subject 
to confirmation bias. There are three key concerns with this: 
 

1. Regulators have an unconscious bias towards the benefits of regulation and 
therefore have a bias towards decisions that increase the application of 
regulation.  

2. Regulators, once having made a decision to regulate an asset, will be inclined 
to deliver further outcomes that reinforce and confirm that decision. This can 
lead regulators to underweight or dismiss evidence and facts during 
subsequent processes that do not align with their original decision. 

3. It is also foreseeable that, on occasion, commercial arbitration under lighter-
handed regulation will deliver outcomes that the regulator disagrees with. If a 
regulator is charged with deciding the form of regulation test, it may have an 
incentive to increase regulation on an asset to establish a tariff outcome that 
overturns the arbitrator’s decision. 

 
On a related point, it is important that the form of regulation factors are applied on a 
consistent basis nationally. The use of the AER/ERA in this role may lead to divergence 
on this front between the west and east. 

The notion that regulatory functions around who or what to regulate and the 
application of those same regulations should not be conferred on a single person or 
agency is not new. The question Quis custodiet ipsos custodes? or ‘Who will guard the 
guardians’ was posed by the Roman satirist Juvenal in the early 2nd century AD (and 
by Plato before that), and has been pondered in a variety of contexts ever since. The 
point is that the actions of people and institutions in authority should be subject to 
appropriate checks and balances to ensure just and proper outcomes. 

Good regulatory outcomes therefore depend on more than well designed rules and 
regulations. This was recognised in the OECD’s Recommendation of the Council on 
Regulatory and Policy Governance (2012) which recommended that member 
countries:  
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“Develop a consistent policy covering the role and functions of regulatory 
agencies in order to provide greater confidence that regulatory decisions are 
made on an objective, impartial and consistent basis, without conflict of 
interest, bias or improper influence.”7 

Policy Option 2 on Governance Arrangements fails the ‘without conflict of interest’ and 
‘bias’ criteria at the very least. 
 
It is APGA’s strong view that it is inappropriate for the regulator of such a large and 
economically significant sector like gas pipelines to also decide which assets should 
be regulated. Similar arguments apply to conferring governance responsibilities on 
the ACCC, at least as long as the ACCC Gas Inquiry is underway. The risk of bias in 
subsequent regulatory decisions would be high. 
 
It must be noted that the entire energy market governance framework is reflective of 
these principles. The AER is the enforcer of rules. The Australian Energy Market 
Commission is the maker of rules. 
 
APGA is not aware of evidence that the two-step governance structure is especially 
inefficient, or that it regularly leads to significant regulatory delays beyond what is to 
be expected during many regulatory processes. APGA also notes the status quo 
pipeline regulation Governance arrangements are not the only regulatory process 
with a two-step structure. For example, with foreign investment decisions the Foreign 
Investment Review Board (FIRB) provides advice to the Minister who is then 
responsible for the final decision. 
 
Governance Arrangements Policy Option 2 is a reflection of the consultation RIS failing 
to appreciate how important these regulatory decisions are for pipelines. Test for 
regulation and Form of regulation and other related decisions are not just tweaks to 
underlying policy settings; the potential changes to regulatory settings have far 
reaching implications for pipeline company business models and the gas industry 
investment environment. It is imperative that regulatory governance arrangements 
reflect best practice; thereby maximising the likelihood of high quality, balanced 
regulatory outcomes as well as maximising industry and investor confidence in the 
regulatory framework. 
 
In this case, APGA strongly favours Policy Option 1 – the status quo, whereby the 
relevant Minister makes all coverage, revocation of coverage and greenfield 
exemption decisions with regard to advice from the National Competition Council 
(NCC). 
 
[For additional analysis on this topic, see APPENDIX B: Report prepared for APGA by 
Herbert Smith Freehills]  
 

  

 
7 OECD (2012); Recommendation of the Council on Regulatory and Policy Governance, p.5 
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3.3 When to regulate: Greenfield exemption 

The AEMC noted in its review on the Scope of economic regulation applied to covered 
pipelines the potential for the application of Part 23 to greenfield pipelines providing 
third party access to distort investment incentives for new pipelines, thereby resulting 
in inefficient pipeline investment.  The AEMC’s view aligns with the original intent of 
these provisions which were, according to the Productivity Commission, to “reduce 
the potential chilling effect of regulation on greenfield investments”.8 The application 
of Part 23 to these pipelines partially negates the intent of the provision. APGA shares 
these concerns. 
 
The consultation RIS cites opposing arguments stating that the effect on investment 
incentives of applying Part 23 to pipelines with greenfield exemptions is likely to be 
low given the light-handed nature of Part 23. However, even a low-level effect could 
be critical to the FID for a proposed pipeline that includes initial spare capacity for 
expected future shippers, and is therefore a marginal call.  
 
APGA also notes the ACCC’s view from the Gas Inquiry July 2019 Interim Report citing 
internal service provider documents which found “Part 23 is not having any tangible 
effect on the incentive to develop new third-party access pipelines”.  Part 23 has only 
been in effect for two years, so it is difficult to see how any firm conclusions on its 
impact for specific greenfield investments can yet be drawn. 
 
3.3.1 Pipeline investment risks 

Generally overlooked in the consultation RIS is recognition of the investment risks 
faced by pipelines during the normal course of doing business. Gas transmission 
pipelines are a long-term capital commitment; these are capital intensive assets with 
commercial operating lives measured in decades. Other risk stems from the fact that 
pipelines are permanently committed to specific geographical locations to connect gas 
supply and user demand centres. Gas pipelines rely on consistent long-term demand 
for pipeline-delivered gas from customers who, in many cases, have a choice of energy 
sources and suppliers. The decades-scale investment timeframe also brings pipeline 
infrastructure into territory where competition from renewables (e.g. mines opting to 
use solar) and/or mandatory renewables or carbon reduction targets may challenge 
the viability of natural gas. 
 
Also overlooked in the consultation RIS is the fact that competition alone, both for 
greenfield pipelines and existing pipelines, plays an important role in ensuring tariffs 
are as low as possible. It is a well-recognised fact that competition to build new 
pipelines in Australia is fierce, delivering foundation tariffs that are fair and reasonable 
for customers while maintaining the commercial viability of the project. Less well 
recognised is the competition existing pipelines face from renewable energy and 
electricity, diesel, other pipelines and, increasingly, LNG import terminals. 
Additionally, customers are cognisant of the potential for competing energy sources 
to reduce in price over time. All these factors should be taken into account when 

 
8 Productivity Commission (June 2004), Review of the Gas Access Regime 
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considering whether to recommend a comprehensive greenfield exemption that 
includes exemption from most aspects of Part 23. 
 
The Northern Gas Pipeline (NGP), which was built with a significant uncontracted 
capacity and therefore a more speculative element than is common with pipeline 
investments, is the type of development that a comprehensive greenfield exemption 
provision could incentivise in future. With the NGP, a derogation from Part 23 was 
provided due to the unique characteristics of the development. To provide optimal 
incentive for such projects in future, greenfield exemptions should automatically 
include an exemption from Part 23. It is not efficient for exemptions from Part 23 to 
have to be hard coded separately, as was the case with the NGP. 
 
‘When to regulate’ Policy Option 2 [When should pipelines be regulated] is:  
 

Amend framework to allow pipelines providing 3rd party access to obtain an 
exemption from regulation (but not from the basic information disclosure 
requirements – see below) if: 

• the service provider can demonstrate the pipeline does not have substantial 
market power (this exemption could be revoked if conditions change and 
the service provider can no longer demonstrate it does not have market 
power); 

• the pipeline has obtained a 15-year greenfield exemption. 
Maintain the current approach for seeking access to pipelines that are not 
providing 3rd party access. 

 
Option 2 as currently worded in Table 2: Policy Options 1-4 would appear to rule out 
the possibility of exempting greenfield pipelines from the basic information 
requirements. However, a ‘potential policy solution’ included in the consultation RIS 
[Table 7.1: Reform Focus 1 – Summary of potential options] to address the risk to 
greenfield investments, if the risk is found to be ‘material’, is: 
 

Expand the scope of the 15-year exemption from coverage to include an exemption 
from: 

(a) all elements of Part 23; or 
(b) the arbitration element of Part 23 but not the information disclosure 

requirements. 
 
3.3.2 Proposal for strengthened greenfield exemption 

APGA proposes a revised greenfield exemption that is in-part a hybrid of (a) and (b) 
above, and is therefore a strengthened version of Option 2. A full greenfield 
exemption (incl. Part 23) will better incentivise some new pipeline infrastructure 
investments than existing arrangements. Under APGA’s proposal, the greenfield 
exemption would be designed using a principles-based approach whereby, if a 
pipeline proponent commits to a certain set of criteria, they can be confident the 
greenfield exemption will be granted within a set timeframe. The goal is to have an 
exemption regime that is clear and easily understood, and which operates according 
to strict and efficient timeframes.  
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Details for APGA’s proposed strengthened greenfield exemption could include: 

• Exempt pipelines from the Part 23 arbitration element and most information 
disclosure requirements (with the exception of limited financial statement 
information).  

• Include provision to require reporting of limited financial statement information 

(but not including Weighted Average Price information). 

• To be eligible for the exemption, greenfield pipelines may be required to: 

o provide third-party access from day-one; 

o provide an undertaking as to how pricing terms and conditions for 

subsequent (non-foundation) shippers will be determined. 

 
It is particularly important that the flexibility and speed of commercial investment 
processes is maintained. APGA does not support a greenfield exemption that requires 
the use of a defined tender process or regulatory approval. Market participants 
engaged in negotiations for greenfield pipelines are well aware of the competitive and 
commercial pressures that require these processes to change rapidly when necessary. 
This does not lend itself to detailed regulatory oversight. Further consultation should 
occur to determine the best way to manage this issue. 
 
APGA’s preferred policy option under ‘When to regulate’ is that the Test for 
regulation be removed and all gas transmission pipelines are covered by a new 
‘lighter-handed regulation’ category by default. This includes the proviso of a 
strengthened greenfield exemption that excludes most aspects of Part 23. 
 
APGA intends that the strengthened greenfield exemption as proposed will operate in 
conjunction with our Form of regulation test proposal: that the Test for regulation be 
removed and all gas transmission pipelines covered by a new ‘lighter-handed 
regulation’ category by default. However, if Option 2 – to replace the status quo 
coverage test with a hybrid market power-NGO test for regulation – is adopted then, 
in keeping with the need to incentivise pipelines to bring new gas to market, APGA 
also supports one aspect of Option 3 in this area. This is to make “a mechanism 
available to require those not providing third party access to do so if they pass the test 
for regulation”. This in conjunction with the proposed hybrid market power-NGO test 
for regulation will help maximise incentives for pipelines to bring new gas to market, 
and improve market dynamism as a result. 
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4. Reform focus 2: Forms of regulation and movements 

between the alternative forms of regulation 

 

4.1 Form of regulation test 

As noted, the consultation RIS states that the coverage criteria were designed to 

decide between no regulation and full regulation. With Part 23 being accepted as a 

form of regulation, some new form of regulation test is required to decide when a 

pipeline moves between Part 23 and full regulation.  

4.1.1 Risk of under-regulation 

A problem identified in the consultation RIS is that the use of the status quo coverage 

test as a gateway from Part 23 to full/light regulation could result in under-regulation 

and, in so doing, render shippers more susceptible to exercises of market power.9 As 

identified by the AEMC, the introduction of Part 23 without amending the coverage 

test may have inadvertently made the coverage test harder to pass, and therefore less 

likely that pipelines will move to full/light regulation. This is because the 

counterfactual used for assessment of the coverage test is no longer ‘no regulation’, 

it is the information disclosure and arbitration framework applying under Part 23.10 

APGA does not agree that the use of the coverage test as a gateway from Part 23 to 

full regulation could result in under-regulation for two reasons. Firstly, legal precedent 

from both the Federal Court and the Australian Competition Tribunal make it clear 

that the application of the NGL’s coverage criteria does not use the ‘no regulation’ 

counterfactual. Rather, the ‘no access’ counterfactual has been used. This is a much 

lower threshold for regulation. Indeed, the threshold is sufficiently low that the 2015 

Harper Review of Competition Policy specifically recommended, and the Government 

subsequently accepted the recommendation and changed the National Access 

Regime, that the coverage test be changed to ensure the counterfactual is the ‘no 

regulation’ case rather than the ‘no access’ case. 

Secondly, Part 23 was implemented specifically to address the issue of under-

regulation and is working very well. The risk that under-regulation remains after 

having imposed Part 23 on the majority of major pipelines that were previously 

unregulated must be considered very low.  

That said, APGA supports replacing the status quo coverage test with a test based on 

the existing Form of regulation test for making form of regulation decisions. APGA’s 

key priority in this regard is that the Form of regulation test includes an appropriately 

high and objective regulatory threshold for moving from lighter-handed to heavier-

handed regulation. 

  

 
9 Consultation RIS, p.71 

10 Consultation RIS, p.72 
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4.1.2 Form of regulation test – regulatory threshold 

The existing Form of regulation test requires an evaluative judgement to be made by 
the regulator having regard to: the likely costs of regulation; the likely effectiveness 
of regulation; the NGO; and the form of regulation factors. The form of regulation 
factors are factors that may establish market power but also include broader 
economic considerations.  
 
The significance of each factor in the form of regulation test may vary depending upon 
the circumstances of each application, and so may vary across evaluations. This means 
that the likelihood of being subject to full regulation under the current form of 
regulation test depends on the discretion of the regulator. A regulator may impose a 
high standard or a low standard when determining where to draw the line between 
which pipelines should be subject to lighter-handed regulation, and which should be 
subject to heavier-handed regulation.  
 
Provided that the regulator has considered and had regard to the required matters 
set out in the form of regulation test, the regulator’s choice of where to draw the line 
will be largely subjective. It will therefore be difficult to predict or challenge regulatory 
outcomes – a state of affairs that could have negative implications for perceptions of 
regulatory stability or certainty. 
 
To address this issue, it is necessary to introduce measures in the Form of regulation 
test that will improve consistency of decisions across assets and over time. APGA 
proposes, at a minimum, strengthening the Form of regulation test by introducing a 
requirement that the regulator must be satisfied that the effectiveness of a form of 
regulation (or the benefit from having a form of regulation imposed) materially 
exceeds the cost of its imposition. Such a test would impose a more consistent 
standard than the current form of regulation test for the purposes of distinguishing 
between pipelines that should be subject to heavier-handed or full regulation and 
those pipelines that should be subject to a lighter-handed form of regulation. 
 
APGA’s proposed enhancement to the existing Form of regulation test is intended to 
work in conjunction with our proposal to remove the Test for regulation and have all 
gas transmission pipelines covered by lighter-handed regulation (or Part 23) by 
default. However, if a decision is made to adopt Test for regulation Policy option 2 to 
replace the status quo coverage test with the proposed hybrid market power NGO 
test, then APGA’s proposal to strengthen the Form of regulation test increases in 
importance.  
 
4.1.3 Form of regulation test vs Hybrid market power-NGO test 

APGA’s proposal to strengthen the Form of regulation test increases in importance in 
this scenario because the Form of regulation test in its current form presents an 
‘easier’ threshold for regulation than the hybrid market power-NGO test. The 
distinction is in the framing of the decision-making power. Under the Form of 
regulation test, sections 110 and 122 of the NGL provide that the NCC must make a 
decision and, in making that decision, must consider broad evaluative criteria. 
However, the proposed hybrid market power-NGO test requires a positive finding of 
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substantial market power and then consideration of the evaluative criteria. At the 
same time, there is negligible material difference between the scope of matters that 
a decision maker would take into account under section 122 of the NGL as compared 
to the matters that would be considered in the proposed hybrid market power NGO 
test.    
 
It is APGA’s view that it would not be appropriate for such similar criteria to be used 
to determine the different questions of whether a pipeline should be regulated and, 
if so, what form of regulation a pipeline should be subject to. The existing form of 
regulation test was designed to be used with the status quo coverage criteria, which 
did not expressly address market power. The Form of regulation test should therefore 
be amended so that it imposes a higher standard for full regulation given the lower 
standard in Option 2 of the RIS to determine whether a pipeline should be regulated 
(when compared to the coverage test). 
 
APGA’s preferred policy option for the Form of regulation test is therefore Option 2: 
Remove the coverage test and use the existing form of the regulation test for form of 
regulation decisions. However, APGA’s support is contingent on including a provision 
that, in making Form of regulation decisions, the regulator is also required to be 
satisfied that the effectiveness of a form of regulation (or the benefit from having a 
form of regulation imposed) materially exceeds the cost of its imposition. 
 
[For additional analysis on this topic, see APPENDIX B: Report prepared for APGA by 
Herbert Smith Freehills]  
 
 

4.2 Forms of regulation 

A key concern raised in the consultation RIS is that the three regulatory categories 
constitute an inconsistent and complex set of regulatory options, particularly with 
regard to the overlap between Part 23 and light regulation. APGA agrees that the only 
material differences between the two forms of regulation are: 

• The nature of the arbitration mechanism (commercial versus regulatory); and 

• The presence of the safeguards under light regulation. 
 
In addition, the overlap between the two means there “is not a clear linear progression 
in the strength of the regulation by seeking to have a pipeline covered”.11 APGA agrees 
that the available forms of regulation should be sufficiently differentiated that a 
relatively objective assessment can be made of which form of regulation each pipeline 
should be subject to. 
 
APGA’s preferred solution to this issue under Forms of regulation is – for the most 
part and with some strong provisos – Policy Option 2: 
 

Adopt the following forms of regulation: 

 
11 Consultation RIS, p.74 
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• Heavier-handed regulation - based on the existing full regulation approach 
(i.e. negotiate-arbitrate with reference tariffs set by the relevant regulator 
and a regulatory-oriented dispute resolution mechanism) 

• Lighter-handed regulation – based on a strengthened Part 23 (i.e. 
negotiate-arbitrate with a commercially-oriented dispute resolution 
mechanism plus the safeguards currently available under light regulation). 

 
4.2.1 Key Provisos – Lighter-handed regulation based on strengthened Part 23 

The lighter-handed form of regulation should be based on a strengthened Part 23 

subject to the following provisos. 

 

Light regulation safeguards 

APGA does not support inclusion of the light regulation safeguard prohibiting price 

discrimination (s136) in a new lighter-handed regulation category (or strengthened 

Part 23). Such an addition would be problematic in a negotiate-arbitrate regime as it 

removes scope for bespoke arrangements – a key advantage of this framework. The 

loss of the flexibility provided under the negotiate-arbitrate model would be 

detrimental to service providers and gas users alike, removing the ability to tailor 

solutions to meet individual customer needs. 

 

We note that a carve-out is available from this prohibition. Specifically, NGL 136(2) 

Subsection (1) does not apply if the covered pipeline service provider engages in price 

discrimination that is conducive to efficient service provision. APGA welcomes the 

carve out provision and considers that it may provide the basis for a way forward. 

However, determining whether a specific instance of price discrimination is conducive 

to efficient service provision also introduces a regulatory element to what should be 

a strictly commercially oriented lighter-handed regulation category. 

 

APGA does support inclusion of the light regulation safeguard targeted at denial of 

access issues. Gas transmission pipelines are in the business of providing access to 

their pipeline assets, so have no concerns with inclusion of this safeguard.  

Commercial arbitration 

In addition, the lighter-handed form of regulation under Option 2 must retain the 

commercially oriented arbitration mechanism. APGA strongly opposes proposals to 

switch to a regulatory-oriented arbitration mechanism in a new lighter-handed form 

of regulation (or under Part 23). Doing so would undermine the cohesiveness of the 

lighter-handed regulatory regime and subject all pipelines to a more strongly 

regulatory approach, thereby reducing market flexibility and potentially impacting on 

future investment incentives. 

Maintain consistent commercially-oriented regulatory approach 

It is important to let regulation around Part 23 / lighter-handed regulation do its job, 

without opening up the possibility of more direct regulatory intervention within that 

form of regulation. Consideration of whether more direct intervention by the 
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regulator has the potential to improve market outcomes for a particular pipeline 

should be part of the deliberations when applying the Form of regulation test. It 

shouldn’t be inserted into the administrative framework on an ad hoc basis for what 

is an otherwise commercially oriented form of regulation. 

This is a key issue for APGA. The future framework we envisage has two regulatory 

states for pipelines: 

1. The lighter-handed state whereby the AEMC sets and the AER oversees the 

boundaries for a commercial market for access to pipeline services; and 

2. The heavier-handed state whereby the AEMC sets, and the AER oversees and 

intervenes in a commercial market for access to pipeline services. 

Regulatory intervention that results in price setting, whether it be through direct 

involvement in arbitration, the setting of guidelines that dictate price decisions of a 

commercial arbitrator or something else, should only apply to pipelines that have 

been specifically shown to have sufficient market power to justify such intervention. 

APGA does not oppose the use of regulatory guidelines to demonstrate a potential 

price that may apply under regulation. A commercial arbitrator can use this 

information as they deem appropriate. However, if a customer or potential customer 

wants a regulatory outcome – they should apply for a Form of regulation decision 

rather than take a negotiation to arbitration. 

Exemption framework 

The lighter-handed form of regulation should also maintain the exemption framework 

that currently applies to Part 23. 

 

4.2.2 Transitional provisions for existing light regulation pipelines 

APGA has also identified a set of transitional provisions that should apply to existing 

light regulation pipelines if a proposal to move to a two-tiered structure is adopted: 

• First, the default regulatory category for existing light regulation pipelines should 

be lighter-handed regulation. These pipelines would still retain the option to move 

to full or heavier-handed regulation if they deemed this preferable to a new 

lighter-handed regulation category. 

• Second, for light regulation pipelines moving to the lighter-handed regulation 

category, it is necessary to grandfather existing regulatory asset base valuations. 

So, where no asset base has been established, the opening asset value should be 

determined using regulatory principles. 

o For light regulation pipelines that have had an Initial Capital Base 

established, the existing capital base when last determined by the 

regulator should be grandfathered, and rolled forward using the existing 

AER Roll Forward Material applicable to heavier handed regulation 

pipelines (that is, indexed straight line depreciation). 

o For light regulation pipelines that have not had an Initial Capital Base 

established, the opening asset value should be based on a DAC approach, 

using initial construction cost and rolled forward from the date of initial 
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construction using the AER’s Roll Forward Material applicable to heavier-

handed regulation pipelines (that is, indexed straight line depreciation). 

• Third, the transition period should include a deadline by which pipelines must 

nominate any preference to move to full regulation. This period should be of 

sufficient length to enable light regulation pipelines to complete the 

administrative transfer process and avoid the disruptive scenario of being 

designated lighter-handed regulation pipelines for a short period before 

transitioning to full / heavier-handed regulation. 
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5. Reform focus 3: Information disclosure requirements 

 

5.1 Addressing information gaps and asymmetries 

A key concern raised in the consultation RIS is: 
Although improvements have been made to the information disclosure requirements 

over past two years, it appears from recent reviews that there are still some 

information gaps and asymmetries that could be: 

a) Imposing unnecessary search and transaction costs on shippers and/or 

compliance costs on service providers; 

b) Hindering the ability of shippers to negotiate effectively with service providers; 

and/or 

c) Making shippers more susceptible to exercises of market power. 

 
APGA accepts that there is still room for improvement, and we are actively working 
with shippers and gas users to respond to their concerns as an industry. That said, the 
implementation of the Part 23 information disclosure and arbitration framework has 
been a good news story overall and progress has been made in improving the market 
experience for pipeline customers.  
 
Implementation of the Part 23 reforms began 2 years ago, but implementation was 

only fully completed in October 2018 so is still a work in progress. APGA has 

acknowledged stakeholder feedback on quality of information disclosure submissions 

and understands improvements in quality of information disclosure submissions are 

needed.  

Accordingly, APGA is proactively developing credible responses to stakeholder 

feedback based on recommendations from ACCC and Brattle Group.  We have also 

directly sought stakeholder feedback via an APGA Stakeholder Forum on 1 November. 

The messages we received from the Forum align with those we are hearing bilaterally 

– the new arrangements are working well and should remain in place; but 

improvements in how they are being implemented by service providers are needed.  

A workshop between pipelines and the Australian Energy Regulator to discuss, test 

and refine industry information disclosure proposals is being scheduled for early 2020. 

A Better Together initiative under the auspices of the Energy Charter is also being 

developed that will consist of a series of customer-oriented stakeholder forums to 

discuss and agree on improvements to service provider information reporting to the 

advantage of all market participants. 

To respond directly to the RIS, APGA’s preferred solution to the problems identified in 

relation to information disclosure requirements (in relation to Information to be 

disclosed by non-exempt service providers, and Exemptions from the disclosure 

requirements and information to be disclosed by exempt service providers) aligns for 

the most part with Policy Option 2. Specific policy details are yet to be determined, 

but APGA is committed to working with all stakeholders to resolve issues relating to, 
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in particular: quality and reliability of the information; accessibility of information; and 

the ease with which it can be used. 

5.1.1 Shipper understanding will improve over time 

In addition to improvements in the information disclosure of pipeline service 

providers, it is to be expected that shippers understanding of the information being 

published and ability to use it to inform negotiating positions will also improve. 

This enhanced understanding and capability will come from ongoing ACCC oversight 

and commentary through the Gas Inquiry, a greater focus from shippers as more 

contracts are renewed and through further clarification of AER Guidelines. It is also 

apparent that large energy users in general are allocating more resources to actively 

manage energy supply and demand and associated commercial arrangements. 

The combination of improved information and improved capacity to use this 

information are very likely to deliver improved market outcomes. 

5.1.2 Individual price reporting 

APGA strongly opposes Policy Option 3 where it proposes reporting on the individual 

prices paid by shippers. Besides the commercial confidentiality concerns, this would 

be detrimental to flexible and efficient operating of the market and undermine the 

negotiate-arbitrate framework by removing ability for service providers to offer price 

discounts when this is deemed commercially prudent (including for purposes of 

helping ensure specific customers stay in business). 

5.1.3 Information available on pipelines subject to full regulation 

APGA does not agree that the “limited” information available on full regulation 

pipelines is hindering the ability of shippers to negotiate access to non-reference 

services. Full regulation pipelines are already subject to sufficient information 

disclosure requirements as well as regulatory rates of return.  Regulator’s existing 

powers already allow them to request any additional information from full regulation 

pipelines deemed necessary. These include information gathering RIN requirements 

which are extensively used for distribution networks but seldom used for transmission 

pipelines. In addition, the reference setting process (NGR 47A) provides ample 

opportunity for disclosure and provides sufficient information on non-reference 

services.  

Further, any concern regarding financial information on full regulation pipelines is 

misplaced. Financial information is necessary for users of Part 23 pipelines to form 

their own positions on the reasonableness of a pipeline operator’s offer. With full 

regulation pipelines, the AER has already done the work for the shipper, determining 

the reasonable price for the reference services. There is no need to require the 

disclosure of additional information on non-reference services too. 

All of this is underpinned by the fact that pipelines have strong market incentives to 

provide services at commercially viable rates. It is not in their commercial interest to 

hinder the ability of shippers to negotiate access to non-reference services. 
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6. Reform focus 4: Negotiation frameworks and dispute 

resolution mechanisms 

 

6.1 Streamlining negotiation frameworks and access to dispute 

resolution mechanisms 

The regulatory framework currently provides for both a regulatory-oriented 

negotiate-arbitrate model (under full and light regulation); and a commercially-

oriented negotiate-arbitrate model (under Part 23). 

Two key concerns raised in the consultation RIS are: 

(a) differences between the existing negotiation frameworks may be causing 

confusion amongst shippers, giving rise to unnecessary costs and delays and/or 

impeding the ability of shippers to negotiate effectively with service providers; 

and 

(b) the credibility of the threat of arbitration may not be as strong for smaller 

shippers as it is for other shippers, which may make them more susceptible to 

exercises of market power by service providers. 

With regard to the differences between existing negotiation frameworks, the RIS 

states: 

“These differences appear to have arisen because the negotiation frameworks have 

been developed at different times”.  

APGA does not regard the problems cited in this regard to be a high priority issue, but 

we support the principle of regulatory streamlining where this is beneficial to the 

functioning of the market.  

APGA’s preferred option to address this issue is a modified Negotiation Framework 

Policy Option 2, to implement a single negotiation framework that applies to both the 

lighter and heaver handed forms of regulation. We support a single negotiation 

framework that applies to both, but there are elements of the proposed hybrid model 

we do not agree with.  

6.1.1 APGA’s position on each element of proposed single negotiation framework 

hybrid model 

• Require all service providers to publish a user access guide (i.e. so that shippers 
have a better understanding of the process for seeking access); 

APGA agrees with this proposal. 
 

• adopt the same access request, access offer and negotiation timelines that have 
recently been adopted under full and light regulation; 

APGA requests clarification around why the timelines for full and light regulation have 
been adopted in the proposed hybrid model instead of those in Part 23. Consideration 
should be given to adopting the Part 23 access offer and negotiation timelines instead, 
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to avoid having regulatory elements unnecessarily added under the commercially-
oriented Part 23. This would be a lower cost option as there are more Part 23 pipelines 
and systems are already in place. 

 

• provide for shippers to obtain additional information during negotiations in the 
same manner as that currently provided for under Part 23;  

APGA agrees with this proposal. 
 

• adopt the same trigger for access disputes that has recently been adopted under 
full and light regulation; 

APGA does not support the proposal to adopt the same trigger for access disputes that 
has recently been implemented for scheme pipelines. Under this arrangement, if an 
agreement is not reached within a specified number of days then the shipper’s request 
is taken to have been rejected by the service provider and a dispute can be triggered. 
Such a trigger undermines the flexibility of the commercially-oriented framework and 
would introduce a bias towards resolving issues via regulated dispute resolution 
processes instead of commercial negotiation. 
 

• remove preliminary enquiry process that is currently provided for under Part 23. 
A concern raised in the consultation RIS (identified by ACCC) is that “shippers requests 

are often treated as ‘preliminary inquiries’ rather than formal ‘access requests’”. It is 

argued this could delay a shipper’s access to arbitration if negotiations fail and also 

allow service providers to avoid the rules relating to access requests (including 

response times).   

APGA strongly disagrees (see 6.1.2 below for analysis).  

 

6.1.2 Importance of the ‘preliminary inquiry’ process 

It is important to maintain the preliminary inquiry process as part of the “negotiate” 

feature. The Oakley Greenwood Gas Shippers Survey (Figure 30) indicates that a 

majority of shippers have approached a pipeline service provider informally rather 

than using the formal access request process. A preliminary enquiry is the earliest 

stage of negotiation, particularly where the outcome is a bespoke arrangement. 

Moving from an informal process to a formal process is also a way for a shipper to 

escalate negotiations by signalling an intent to start moving toward arbitration. 

 

In addition, service providers receive many project viability inquiries that are a long 
way away from an access request; to immediately subject initial contact by a shipper 
to complex regulatory requirements would discourage these types of project 
assessment inquiries by project proponents. 
 
There would also be a significant administrative burden with having to track all the 
‘preliminary’ approaches as formal access requests, and ultimately advising them that 
the official process has been terminated because they had not met their statutory 
time frames. 
 



 

28 

 

Removal of the preliminary inquiry process would therefore only serve to make the 
negotiation process more cumbersome for both shippers and pipelines. Service 
providers have no commercial incentive to delay their response to access requests – 
preliminary or otherwise.  
 
6.1.3 Credibility of threat of arbitration for small shippers 

Regarding the concern that the threat of arbitration may not be as credible for small 
shippers, APGA agrees it is important that small shippers are seen to be operating on 
a level-playing field. APGA therefore supports Policy Option 2 to “Strengthen the 
credibility of the threat of arbitration for small shippers by changing the dispute 
related cost provisions”.  
 
However, the implications for the timeframes and complexity of the arbitration 
process by implementing aspects of Option 3, including allowing user bodies to be 
joined to arbitral proceedings including smaller shippers, would be strongly counter-
productive. This approach would increase the scope, complexity and, therefore, the 
costs and timeframes of arbitration. 

This raises additional points that have been overlooked by the consultation RIS.  

First, no attempt has been made to define what is meant by a “small” shipper, or to 

quantify (or provide examples) of specific problems they face. Given that all shippers 

are listed on the Gas Bulletin Board, APGA considers it appropriate that government 

should commission analysis to determine what constitutes a small shipper and then 

rank the GBB shippers accordingly. For example, one benchmark could be to rank 

shippers according to annual revenue of parent companies. 

Second, APGA agrees that it is important to level the playing field as much as 

practicable to safeguard the rights of small shippers. However, many shippers are in 

fact owned or otherwise part of large multinational companies with financial and 

technical resources that far outweigh those of the incumbent pipeline service 

provider, some of which only own one or two assets. Others, while not as large, are 

sophisticated operators in their own right and are capable of protecting their 

commercial interests.  

Regardless of the size of the shipper, it is incumbent on any party wishing to 

participate in the market for both gas supply and gas transmission to sufficiently equip 

themselves with the capability and resources necessary to adequately do so. 

Participation in these markets, as for any market, is not a costless undertaking.  

Third, no attempt has been made to quantify the potential costs of arbitration. The 

arbitration provisions of Part 23 set out that regulation is to be conducted ‘on the 

papers’, i.e. the information used during negotiations. This means that there should 

be few additional costs of arbitration itself. Further, it is highly likely that the 

information disclosure requirements will be modified to provide more useable 

information to shippers, reducing the costs associated with understanding and using 

this information. 
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This must be explored further before the RIS reaches a recommendation on this issue. 

APGA also supports Option 2: Maintain the Part 23 dispute resolution mechanism for 

the lighter-handed regulation and the full regulation mechanism for the heavier-

handed regulation. It is important that the distinct characteristics (regulation-

oriented and commercially-oriented) of the two options are maintained to maintain 

the current flexibility and coherence of the negotiate-arbitrate framework. 
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Pipeline Regulation Consultation Regulation Impact Statement – Stakeholder feedback template 

Submission from Australian Pipelines and Gas Association (APGA) 

This template is to assist you to provide feedback on the COAG Consultation RIS titled Options to improve gas pipeline regulation. The template focuses 

on the questions asked through the RIS, which seek your views on issues which are central to the identified problems and proposed options. You may not 

wish to answer each question and there is no obligation to do so. If you wish to provide additional feedback outside the template, wherever possible 

please reference the relevant question to which your feedback relates. Thank you for your feedback. 

Chapter 5: Effectiveness of Part 23 
No. Questions Feedback 

1 

If you are a shipper that has negotiated with the operator of a non-scheme 
pipeline since August 2017, or a service provider of a non-scheme pipeline, 
how effective do you think Part 23 has been in terms of:  

 

(a) enabling shippers to make more informed decisions about whether to 

seek access and to assess the reasonableness of a service provider’s 

offer? 

 

(b) reducing the information asymmetries and imbalance in bargaining 

power that shippers can face in negotiations? 
 

(c) facilitating timely and effective commercial negotiations between 

shippers and service providers?  
 

(d) constraining the exercise of market power by service providers during 

negotiations by providing for a credible threat of intervention by an 

arbitrator? 

 

(e) enabling disputes that cannot be resolved through negotiations to be 

resolved in a cost-effective and efficient manner? 
 

2 Do you agree with the observations and recommendations made by:  
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No. Questions Feedback 

(a) respondents to the OGW shipper survey (see section 5.1)? If not, please 

explain why not. 

To some extent.  

The implementation of the Part 23 information disclosure and arbitration framework 

has been a good news story, resulting in excellent progress improving the market 

experience for pipeline customers. APGA notes the general satisfaction by 

respondents with most elements of Part 23. Those who have negotiated access to 

a Part 23 pipeline reported: satisfaction with the resulting T&Cs; flexibility of Part 

23 to adapt to respondent requirements; belief that design of arbitration process 

would result in fair and reasonable outcomes; and view that Part 23 provided 

service providers with an incentive to behave more “commercially”. The reported 

observations and recommendations align with feedback received directly from 

stakeholders by APGA. 

The good news story associated with Part 23 and other recent reforms doesn’t 

mean there isn’t plenty of work yet to do. APGA has acknowledged stakeholder 

feedback on quality of information disclosure submissions and understands 

improvements in quality of information disclosure submissions are needed. This is 

to be expected after only a single round of reporting.  

APGA is proactively working to develop credible responses to stakeholder 

feedback based on recommendations from ACCC, Brattle Group and OGW shipper 

survey.  Working together as an industry, the process began with an APGA-hosted 

Stakeholder Forum on 1 November where we directly sought stakeholder 

feedback. This will be followed by a workshop between APGA, service providers 

and the Australian Energy Regulator in February 2020 to test and refine industry 

information disclosure proposals. Complementing this will be a formal ‘Better 

Together’ initiative endorsed by the Energy Charter consisting of a series of 

workshops involving all interested stakeholders in discussions on the same theme. 

The Better Together workshops will be customer focused and seek outcomes that 

work for everyone. 

(b) the Brattle Group in its review of the financial information (see section 

5.2)? If not, please explain why not. 
To some extent [see answer to Q.2(a) above] 

the ACCC in its review of the operation of Part 23 (see section 5.3)? If not, 

please explain why not. 
To some extent [see answer to Q.2(a) above] 
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No. Questions Feedback 

3 

Are there any changes that you think need to be made to Part 23 to make it 

more effective or efficient in terms of achieving its stated objective (i.e. to 

facilitate access at prices and on other terms and conditions that, so far as 

practical, reflect the outcomes of a workably competitive market)? 

APGA acknowledges that improvements to the quality of information disclosure 

requirements are needed. APGA is seeking to address these issues proactively, 

and will work with stakeholders and the AER to develop the right solutions. It is 

unclear whether changes to Part 23 itself are required in this area. 

Chapter 6: Potential problems and objectives of action 
No. Questions Feedback 

4 

Do you agree with the problems that have been identified and what effect do 

you think they could have on shippers, service providers, the relevant 

regulator, consumers and/or other gas market participants?  

Risk of over-regulation (threshold for economic regulation) 

APGA agrees that the threshold for economic regulation may result in slight 

over regulation because it assumes that all pipelines with third party access 

have market power, whereas this is not always the case. The market power 

of some pipelines may also be diminishing over time, a factor also not taken 

into account by current arrangements. Although gas has a strong future, it 

faces increasing competition from electrification and alternative energy 

sources including renewables and hydrogen.  

 

However, Part 23 is a good news story overall that has led to a better 

functioning gas market. It is relatively light-handed and supports a flexible, 

commercially oriented negotiate-arbitrate framework, includes appropriate 

exemptions, and the costs and risks associated with arbitration are so far very 

low – with arbitration unlikely to be triggered if market power is not being 

exercised. (p.53).  COAG Energy Council highlights in the consultation RIS 

that ‘it is unclear how significant an issue the risk of over regulation is.’  

APGA considers that the risk of overregulation is linked directly to the 

arbitration regime. If it is changed to require regulatory outcomes to be 

imposed on pipelines that have not demonstrably passed the threshold for full 

regulation, the risk of over-regulation increases sufficiently to become a near 

certainty.  

Another example of the threshold for economic regulation leading to over 

regulation applies in the case of greenfield pipelines. To increase investment 

certainty in greenfield pipelines APGA proposes strengthening greenfield 
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exemptions to include most Part 23 information requirements and the 

possibility of arbitration.  

 

Risk of under-regulation (threshold for economic regulation) 

The potential for under-regulation of pipelines not providing third party access 

is less clear cut. As stated in the consultation RIS: 

“…a pipeline in Australia that is not providing third party access can 

currently only be required to do so if it is found to satisfy the coverage 

test. …concerns have previously been raised by the ACCC, AEMC and 

GMRG about the coverage test and while it may appear more 

appropriate to use in this context (i.e. because it is a denial of access 

test), there is a concern that its application may not yield outcomes that 

are consistent with the NGO…. There is therefore a risk that the 

continued use of the coverage test may result in under-regulation and 

inefficient use of and investment in pipelines”. 

This is not a significant issue for APGA as all major gas transmission pipelines 

already provide third party access and are regulated under Part 23. The 

previously raised concerns were primarily made when the framework did not 

include Part 23. 

 

However, we recognise potential for issues to arise around ensuring third 

party access to dedicated pipelines servicing service provider upstream and 

downstream facilities if, in future, other parties build nearby upstream or 

downstream facilities and seek access to these pipelines. APGA is committed 

to working with government and gas market stakeholders to improve 

incentives for bringing additional gas to market. APGA’s position is that the 

most efficient means for addressing this issue is to remove the Test for 

regulation altogether and for all gas transmission pipelines to be covered 

under Part 23 or a new ‘lighter-handed regulation’ category by default.  

 

Governance arrangements leading to duplication of effort & unnecessary 

costs & delays 

A problem with regulatory governance arrangements raised in the consultation 

RIS is that “governance arrangements associated with the test for regulation 

may be giving rise to unnecessary costs and delays”. However, the paper also 

states that “It is unclear at this stage how significant an issue this is…”.  
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Under the status quo, the relevant Minister makes all coverage, revocation of 

coverage and greenfield exemption decisions with regard to advice from the 

National Competition Council (NCC). The NCC (despite the fact it relies on 

the ACCC for secretariat services) is an independent statutory entity in 

accordance with Part IIIA of the Competition and Consumer Act 2010.  

The basis for the COAG EC’s concerns with the status quo appears to be that 

the involvement of both the Minister and the NCC potentially gives rise to 

‘duplication of effort’ between the two – leading to the previously mentioned 

‘unnecessary costs and delays’. APGA does not agree that this is the case, 

or that it is a significant issue, and has seen no evidence that significant 

regulatory delays, beyond what is to be expected during many regulatory 

processes, are occurring. APGA strongly supports the status quo regulatory 

governance arrangements which represent good regulatory practice.  

 

Risk of under-regulation (use of coverage test as gateway from Part 23 to full 

regulation) 

A problem identified in the consultation RIS is that the use of the status quo 

coverage test as a gateway from Part 23 to full/light regulation could result in 

under-regulation and, in so doing, render shippers more susceptible to 

exercises of market power. (p.71). As identified by the AEMC, the introduction 

of Part 23 without amending the coverage test may have inadvertently made 

the coverage test harder to pass, and therefore less likely that pipelines will 

move to full/light regulation. This is because the counterfactual used for 

assessment of the coverage test is no longer ‘no regulation’, it is the 

information disclosure and arbitration framework applying under Part 23 

(p.72). 

APGA does not agree that the use of the coverage test as a gateway from 

Part 23 to full regulation could result in under-regulation for two reasons. 

Firstly, legal precedent from both the Federal Court and the Australian 

Competition Tribunal make it clear that the application of the NGL’s coverage 

criteria does not use the ‘no regulation’ counterfactual. Rather, the ‘no access’ 

counterfactual has been used. This is a much lower threshold for regulation. 

Indeed, the threshold is sufficiently low that the 2015 Harper Review of 

Competition Policy specifically recommended, and the Government 

subsequently accepted the recommendation and changed the National 

Access Regime, that the coverage test be changed to ensure the 

counterfactual is the ‘no regulation’ case rather than the ‘no access’ case. 
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Secondly, Part 23 was implemented specifically to address the issue of under 

regulation and is working very well. The risk that under regulation remains 

after having imposed Part 23 on the majority of major pipelines that were 

previously unregulated must be considered very low.  

That said, APGA supports replacing the status quo coverage test with a test 

based on the existing Form of regulation test for making Form of regulation 

decisions. APGA’s key priority in this regard is that the Form of regulation test 

includes an appropriately high and objective regulatory threshold for moving 

from lighter handed to heavier handed regulation. 

Complexity and regulatory burden increased by inconsistencies and overlap 

between status-quo forms of regulation 

A key concern raised in the consultation RIS is that the three regulatory 

categories constitute an inconsistent and complex set of regulatory options, 

particularly with regard to the overlap between Part 23 and light regulation. 

APGA agrees that the only material differences between the two forms of 

regulation are: 

• The nature of the arbitration mechanism (commercial versus 
regulatory); and 

• The presence of the safeguards under light regulation. 

In addition, the overlap between the two means there “is not a clear linear 

progression in the strength of the regulation by seeking to have a pipeline 

covered” (p.74). APGA agrees that the available forms of regulation should be 

sufficiently differentiated that a relatively objective assessment can be made 

of which form of regulation each pipeline should be subject to. 

Dynamic market power 

For transmission pipelines, normal market incentives to generate new 

business and the threat of arbitration are sufficient to address dynamic market 

power issues around access to interconnections and new capacity (for Part 

23 and full/light regulation pipelines). For unregulated pipelines, APGA’s 

proposal to include all gas transmission pipelines under ‘lighter handed’ 

regulation (or Part 23) by default would address any residual dynamic market 

power issues. The proposed hybrid market power-NGO test (to replace the 

status quo coverage test) and consequent threat of regulation for unregulated 

pipelines seen to be exercising market power would also help address 

dynamic market power issues. 
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Limited information available to shippers negotiating access to non-reference 

services on full regulation pipelines 

APGA does not agree there is a problem with limited information available to 

shippers negotiating access to non-reference services on full regulation 

pipelines hindering the ability of shippers to negotiate access to those 

services. 

Full regulation pipelines are already subject to sufficient information 

disclosure requirements as well as limits on rate of return.  Regulator’s 

existing powers already allow them to request any additional information from 

full regulation pipelines they think necessary. These include information 

gathering RIN requirements which are extensively used for distribution 

networks but seldom used for transmission pipelines. In addition, the 

reference setting process (NGR 47A) provides ample opportunity for 

disclosure and provides sufficient information on non-reference services.  

 

In addition, pipelines have strong market incentives to provide services at 

commercially viable rates.  

Further, any concern regarding financial information on full regulation 

pipelines is misplaced. Financial information is necessary for users of Part 23 

pipelines to form their own positions on the reasonableness of a pipeline 

operator’s offer. With full regulation pipelines, the AER has already done the 

work for the shipper, determining the reasonable price for the reference 

services. There is no need to require the disclosure of additional information 

on non-reference services too. 

Information reporting  

APGA agrees that the quality, reliability, accessibility and usability of 

information reported under the Part 23 requirements needs improvement. 

APGA and pipeline service providers are proactively working with 

stakeholders to address these issues. 

Unnecessary costs & delays due to differences between negotiation 

frameworks 

APGA does not regard the problems cited in this regard to be a high priority 

issue, but we support the principle of regulatory streamlining where this is 

beneficial to the functioning of the market.  
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APGA accepts that differences between negotiation frameworks applying 

under various forms of regulation may lead to some additional costs and 

delays. We are not aware of such differences hindering the ability of 

shippers to negotiate effectively with service providers. 

 

Credibility of threat of arbitration for small shippers 

Regarding the concern that the threat of arbitration may not be as credible 

for small shippers, APGA agrees it is important that small shippers are seen 

to be operating on a level-playing field.  Pipeline service providers already 

view the threat of arbitration by shippers as credible, but understand more 

reassurance is needed in this regard.  

APGA notes that no effort has been made by the government to define what 

is meant by a “small” shipper, or to quantify (or provide examples) of specific 

problems they face. This lack of an attempt to define or quantify the 

problems makes it considerably more difficult to develop credible solutions. 

Aspects of the dispute resolution mechanism applying under full and light 

regulation may be reducing the credibility of threat of arbitration 

APGA does not consider this to be a significant issue. 

5 

Are there any other problems that you think should be considered as part of 

the RIS (e.g. access to regional pipelines)? If so, please set out what they 

are, what effect you think they could have on shippers, service providers, the 

relevant regulator, consumers and/or other gas market participants, and how 

you think the problem should be addressed. 

No, the consultation RIS is already sufficiently comprehensive. 

6 

Are there any other objectives that you think the Energy Council should be 

pursuing? If so, please set out what they are. 

Although beyond the scope of this consultation RIS, APGA notes that the 

issue of ensuring sufficient and affordable gas supplies for the domestic 

market is an issue that goes well beyond gas pipelines. It relates to all parts 

of the supply chain; whereas most recent reform has focused almost 

exclusively on pipelines. APGA suggests that a broader approach is needed 

going forward if improvements in gas market outcomes are to continue over 

the long term. 
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Chapter 7: When a pipeline should be subject to regulation and how decisions should be made 
No. Questions Feedback 

7 

Do you think that the current threshold for regulation (i.e. all pipelines 

providing third party access are subject to regulation) is giving rise to 

over-regulation (see sections 7.2.1 and 7.3.1), or do you think the current 

threshold should be maintained?  

The risk of over-regulation as identified in the consultation RIS stems from the 

fact that the status quo coverage test was designed to determine whether an 

unregulated pipeline should be subject to economic regulation (i.e. light or full 

regulation). Later, to address perceived deficiencies with the coverage test, Dr 

Vertigan ‘recommended a new form of regulation [Part 23] be introduced and 

applied to all non-scheme pipelines providing third party access…’. [p.51] Part 

23 is considered to have addressed most of the problems it was intended to, but 

concerns have been raised about the potential for the ‘near universal’ application 

of regulation to result in over-regulation because there is no assessment of 

whether the pipelines have market power. 

 

APGA agrees that the threshold for economic regulation may result in slight over 

regulation because it assumes that all pipelines with third party access have 

market power, whereas this is not always the case. The market power of some 

pipelines may also be diminishing over time, a factor also not taken into account 

by current arrangements. Although gas has a strong future, it faces increasing 

competition from electrification and alternative energy sources including 

renewables and hydrogen.  

 

However, Part 23 is a good news story overall that has led to a better functioning 

gas market. It is relatively light-handed and supports a flexible, commercially 

oriented negotiate-arbitrate framework, includes appropriate exemptions, and 

the costs and risks associated with arbitration are so far very low – with 

arbitration unlikely to be triggered if market power is not being exercised. (p.53).  

COAG Energy Council highlights in the consultation RIS that ‘it is unclear how 

significant an issue the risk of over regulation is.’  

 

APGA considers that the risk of overregulation is linked directly to the arbitration 

regime. If it is changed to require regulatory outcomes to be imposed on 

pipelines that have not demonstrably passed the threshold for full regulation, the 

risk of over-regulation increases sufficiently to become a near certainty.  

(A) If you think it is giving rise to over-regulation:   

(a) How significant do you think this issue is and what are the 

consequences likely to be?  
 

(b) Do you think the risk of over-regulation should be addressed by:   
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(i) including an exemption mechanism in the regulatory 

framework to enable pipelines that do not have substantial 

market power to obtain an exemption from regulation?  

(ii) limiting the application of regulation to those cases where it is 

established that the pipeline has substantial market power? 

(iii) another means? 

(B) If you think that (i) or (ii) should be implemented, do you think the test 

for establishing whether a pipeline has substantial market power 

should be based on the combined market power-NGO test proposed 

by the ACCC (see Box 7.6)?  

 

(a) If so, do you think the onus of demonstrating this test is met (or 

not met) should sit with the decision-maker or the service 

provider? 

 

(b) If not, please explain why and what test you think should be 

employed. 
 

8 

Do you think the application of Part 23 to pipelines providing third party 

access that have obtained a greenfield exemption is distorting investment 

incentives for greenfield pipelines (see sections 7.2.2 and 7.3.2), or do 

you think the current approach should be maintained?  

Yes.  The AEMC noted in its review on the Scope of economic regulation applied 

to covered pipelines the potential for the application of Part 23 to greenfield 

pipelines providing third party access to distort investment incentives for new 

pipelines, thereby resulting in inefficient pipeline investment.  The AEMC’s view 

aligns with the original intent of these provisions which were, according to the 

Productivity Commission, to “reduce the potential chilling effect of regulation on 

greenfield investments”. [Review of the Gas Access regime, June 2004]. The 

application of Part 23 to these pipelines partially negates the intent of the 

provision. APGA shares these concerns. 

The consultation RIS cites opposing arguments stating that the effect on 

investment incentives of applying Part 23 to pipelines with greenfield exemptions 

is likely to be low given the light-handed nature of Part 23. However, even a low-

level effect could be critical to the FID for a proposed pipeline that includes initial 

spare capacity for expected future shippers, and is therefore a marginal call.  

APGA also notes the ACCC’s view from the Gas Inquiry July 2019 Interim Report 

citing internal service provider documents which found “Part 23 is not having any 

tangible effect on the incentive to develop new third-party access pipelines”.  Part 

23 has only been in effect for two years, so it is difficult to see how any firm 

conclusions on its impact for specific greenfield investments can yet be drawn. 

If you think it is distorting investment incentives: 
The application of Part 23 to pipelines providing third party access that have 

obtained a greenfield exemption distorts investment incentives by reducing the 

flexibility needed to reduce risk and increase certainty during the early stages of 
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a new pipeline infrastructure development. In the case of a proposed pipeline 

that would have a significant percentage of capacity still uncontracted when it 

begins operations, such additional reassurances could make the difference 

between whether to proceed to FID or not. 

(a) How significant do you think this issue is and what are the 

consequences likely to be?  

This is a very significant issue. Greenfields pipelines are built in highly 

competitive environments and the tariffs set during these processes should not 

be subject to retrospective regulatory review.  If unaddressed, APGA considers 

it highly likely that any Greenfields pipeline will work with relevant jurisdictions to 

secure derogations in the NGR, delaying investment delivery. 

Generally overlooked in the consultation RIS is recognition of the investment 

risks faced by pipelines during the normal course of doing business. Gas 

transmission pipelines are a long-term capital commitment; these are capital 

intensive assets with commercial operating lives measured in decades. Other 

risk stems from fact pipelines are permanently committed to specific 

geographical locations to connect gas supply and user demand centres. Gas 

pipelines rely on consistent long-term demand for pipeline-delivered gas from 

customers who, in many cases, have a choice of energy sources and suppliers. 

The decades-scale investment timeframe also brings pipeline infrastructure into 

territory where competition from renewables (e.g. mines opting to use solar) 

and/or mandatory renewables or carbon reduction targets may challenge viability 

of natural gas. 

Also overlooked in the consultation RIS is the fact that competition alone, both 

for greenfield pipelines and existing pipelines, plays an important role in ensuring 

tariffs are as low as possible. It is a well-recognised fact that competition to build 

new pipelines in Australia is fierce; delivering foundation tariffs that are fair and 

reasonable for customers while maintaining the commercial viability of the 

project. Less well recognised is the competition existing pipelines face, from 

renewable energy and electricity, diesel, other pipelines and, increasingly, LNG 

import terminals. Additionally, customers are cognisant of the potential for 

competing energy sources to reduce in price over time. All these factors should 

be taken into account when considering whether to recommend a 

comprehensive greenfield exemption that includes exemption from most aspects 

of Part 23. 

The Northern Gas Pipeline (NGP), which was built with a significant uncontracted 

capacity and therefore a more speculative element than is common with pipeline 

investments, is the type of development that a comprehensive greenfield 

exemption provision could incentivise in future. With the NGP, a derogation from 

Part 23 was provided due to the unique characteristics of the development. To 

provide optimal incentive for such projects in future, greenfield exemptions 
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should automatically include an exemption from Part 23. It is not efficient for 

exemptions from Part 23 to have to be hard coded separately, as was the case 

with NGP. 

(b) Do you think this issue should be addressed by:  

(i) providing these pipelines with a full exemption from regulation?  

(ii) providing these pipelines with an exemption from the Part 23 

arbitration mechanism, but not from the disclosure and 

negotiation elements of Part 23? 

(iii) another means? 

APGA proposes a revised greenfield exemption that includes exemption from 

most aspects of Part 23. This will better incentivise some new pipeline 

infrastructure investments than existing arrangements. Under APGA’s proposal, 

the greenfield exemption would be designed using a principles-based approach 

whereby, if a pipeline proponent commits to a certain set of criteria, they can be 

confident the greenfield exemption will be granted within a set timeframe. The 

goal is to have an exemption regime that is clear and easily understood, and 

which operates according to strict and efficient timeframes.  

Details of APGA’s proposed strengthened greenfield exemption include: 

• Exempt from the Part 23 arbitration element and most information disclosure 
requirements (with the exception of limited financial statement information).  

• Include provision to require reporting of limited financial statement information 

(but not including Weighted Average Price information) 

• To be eligible for the exemption, greenfield pipelines required to: 

o provide third-party access from day-one; 

o guarantee that subsequent shippers will be offered equivalent terms 

and conditions, including price, to those agreed with foundation 

shippers. 

It is particularly important that the flexibility and speed of commercial investment 

processes is maintained. APGA does not support a greenfield exemption that 

requires the use of a defined tender process or regulatory approval. Market 

participants engaged in negotiations for greenfield pipelines are well aware of 

the competitive and commercial pressures that require these processes to 

change rapidly when necessary. This does not lend itself to detailed regulatory 

oversight. Further consultation should occur to determine the best way to 

manage this issue. 

9 

Why do you think:  

(a) the greenfield exemptions in the NGL have not been used by a 

greater number of service providers?   

APGA considers that, under the previous regulatory framework, pipeline 

companies were able to use foundation contracts and customer relationships to 

manage regulatory risk, making existing exemptions and provisions time 

consuming and unnecessary. 

(b) the CTP provisions in the NGR have not been used by a greater 

number of shippers or governments? 

The CTP provisions have not been used because the insertion of a regulator 

into this process don’t offer better potential outcomes than a purely commercial 

approach. 
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10 

Do you think the greenfield exemptions and CTP provisions should be 

retained in the regulatory framework, or do you think: 
 

(a) changes to the greenfield exemptions and/or CTP provisions are 

required? 
Greenfield exemptions should be modified as proposed above (Q.8(b)). 

(b) the greenfield exemptions and/or CTP provisions should be replaced 

with another mechanism that would provide potential developers with 

greater certainty as to how new pipelines will be treated from a 

regulatory perspective, while also protecting potential users of these 

pipelines from exercises of market power? 

APGA does not support the CTP provisions. The evidence is clear that pipeline 

companies are very capable at working with market participants to deliver timely 

and efficient pipeline investment. It is simply unfeasible that any mandated 

processes can deliver improvements; it is more likely they will detract from the 

outcomes that the pipeline industry can achieve in delivering new infrastructure. 

11 

Do you think the current approach to seeking access to pipelines that are 

not providing third party access should be maintained (i.e. a decision 

must be made by the relevant Minister having regard to the NCC’s 

recommendations and the coverage test), or do you think it should be 

mandatory for all pipelines to offer third party access on a non-

discriminatory basis, as it is in the US and Canada (see sections 7.2.3 

and 7.3.3)?  

Please explain your response to this question and set out what you think 

the costs, benefits and risks are likely to be of mandating third party 

access. 

As stated in the consultation RIS: 

“…a pipeline in Australia that is not providing third party access can 

currently only be required to do so if it is found to satisfy the coverage 

test. …concerns have previously been raised by the ACCC, AEMC and 

GMRG about the coverage test and while it may appear more appropriate 

to use in this context (i.e. because it is a denial of access test), there is a 

concern that its application may not yield outcomes that are consistent 

with the NGO…. There is therefore a risk that the continued use of the 

coverage test may result in under-regulation and inefficient use of and 

investment in pipelines”. 

This is not a significant issue for APGA as all major gas transmission pipelines 

already provide third party access and are regulated under Part 23. However, 

we recognise potential for issues to arise around ensuring third party access to 

dedicated pipelines servicing service provider upstream and downstream 

facilities if, in future, other parties build nearby upstream or downstream facilities 

and seek access to these pipelines [Box 7.3, Consultation RIS, p.56]. APGA is 

committed to working with government and gas market stakeholders to improve 

incentives for bringing additional gas to market.  

APGA’s position is that the most efficient means for addressing this issue 

is to remove the Test for regulation altogether and for all gas transmission 

pipelines to be covered under a new ‘lighter-handed’ regulation category 

by default.  

 

APGA’s proposal to regulate all pipelines under the lighter handed regulation 

category in the first instance by default would include those pipelines currently 

exempt from Part 23 (of which there are approximately 79 on the AER website 

and 39 on the ERAWA website). These exemptions apply to the information 

disclosure obligations. It is likely to be appropriate that many of these pipelines 

continue to be exempt under the new framework. 
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APGA also notes the proposed COAG Energy Council option to address its 

concerns with the Test for regulation. This is to Replace the coverage test with 

the hybrid market power-NGO test that would require the decision-making body 

to be satisfied: the pipeline has substantial market power; and regulation will or 

is likely to contribute to the achievement of the NGO. 

APGA could support this proposal if our first preference is not adopted. The 

Option 2 proposed hybrid market power-NGO test is compatible with the 

negotiate-arbitrate framework and addresses concerns about under-regulation 

by lowering the threshold for regulation from the existing coverage test. It is not 

as straightforward as APGA’s preferred policy outcome, but is still an 

improvement on the status-quo Test for regulation.  

 

12 

If the current threshold for economic regulation is maintained and a test 

for regulation is only required for third party access and greenfield 

exemption decisions, which of the following tests do you think should be 

employed (see section 7.3.4) and why: 

(a) the coverage test; 

(b) an equivalent test to the recently amended Part IIIA test; 

(c) an NGO-style test; or 

(d) a combined market power-NGO test? 

In this scenario, APGA supports option (d) a combined market power-NGO test. 

This represents a lower threshold than the status quo coverage test because 

instead of including a focus on whether there is a material increase in 

competition, it focuses more directly on efficient investment in and use of 

existing infrastructure and could therefore incentivise more gas being brought to 

market. 

Do you think the onus of demonstrating the test is met (or not met) 

should sit with the decision-maker or service provider? 
The onus of demonstrating the test is met should sit with the decision-maker. 

13 

Do you think the governance arrangements associated with third party 

access and greenfield exemption decisions are giving rise to 

unnecessary costs and delays, or do you think the current arrangements 

should be maintained (see sections 7.2.4 and 7.3.5)?  

No. APGA strongly supports the current governance arrangements. 

A problem with regulatory governance arrangements raised in the consultation 

RIS is that “governance arrangements associated with the test for regulation may 

be giving rise to unnecessary costs and delays” [57]. However, the paper also 

states that “It is unclear at this stage how significant an issue this is…”.  

Under the status quo, the relevant Minister makes all coverage, revocation of 

coverage and greenfield exemption decisions with regard to advice from the 

National Competition Council (NCC). The NCC (despite fact it relies on ACCC 

for secretariat services) is an independent statutory entity in accordance with 

Part IIIA of the Competition and Consumer Act 2010.  

The basis for the COAG EC’s concerns with the status quo appears to be that 

the involvement of both the Minister and the NCC potentially gives rise to 

‘duplication of effort’ between the two – leading to the previously mentioned 
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‘unnecessary costs and delays’. APGA does not agree that this is the case, or 

that it is a significant issue, and has seen no evidence that significant regulatory 

delays, beyond what is to be expected during many regulatory processes, are 

occurring.  

If you think the current arrangements could give rise to unnecessary 

costs and delays: 
 

(a) How significant do you think this issue is and what are the 

consequences likely to be? 
 

(b) Do you think this issue should be addressed by according a single 

organisation responsibility for making this decision?  

If not, please explain why not. 

The proposed policy option in the consultation RIS to address perceived 

concerns around duplication, costs and delays (Governance arrangements 

Option 2) raises some very real concerns for APGA. Option 2 is: Accord a single 

organisation (either the ACCC or the AER/ERA) responsibility for deciding when 

a pipeline should be regulated or exempt from regulation. 

 

Under current arrangements, the National Gas Law, Part IIIA of the Competition 

and Consumer Act 2010 (National Access Regime) and the National Electricity 

Law all separate the functions of decision makers (NCC and AEMC) who 

determine the scope and form of regulation from the decisionmakers (AER and 

ACCC) who are responsible for the application of the regulation. The distinction 

between the two roles was first recommended in the 1993 Hilmer Report and 

subsequently adopted by COAG in intergovernmental agreements dealing with 

competition and energy policy.   

 

APGA does not see any policy basis for abandoning this approach. APGA is 

strongly of the view that it is in the public interest for decisions around the test 

for regulation and form of regulation and the application and implementation of 

rules of economic regulation to continue to be addressed by separate regulatory 

agencies and relevant Ministers. The regulator that will be determining prices for 

infrastructure services should not also be deciding on which assets it will 

determine prices. 

 

If governance responsibility was conferred on the energy regulators (AER/ERA), 

this would constitute a significant conflict of interest, as well as violating well 

established norms of good policy practice. The risks of a single agency both 

determining the scope and form of regulation and the application and 

implementation of the rules of economic regulation also include possibility of the 

single regulator being subject to confirmation bias. There are three key concerns 

with this: 
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1. Regulators have an unconscious bias towards the benefits of regulation 
and therefore have a bias towards decisions that increase the application 
of regulation.  

2. Regulators, once having made a decision to regulate an asset, will be 
inclined to deliver further outcomes that reinforce and confirm that 
decision. This can lead regulators to underweight or dismiss evidence 
and facts during subsequent processes that do not align with their original 
decision. 

3. It is also foreseeable that, on occasion, commercial arbitration under 
lighter handed regulation will deliver outcomes that the regulator 
disagrees with. If a regulator is charged with deciding the form of 
regulation test, it may have an incentive to increase regulation on an 
asset to establish a tariff outcome that overturns the arbitrator’s decision. 

 
On a related point, it is important that the form of regulation factors are applied 
on a consistent basis nationally. The use of the AER/ERA in this role may lead 
to divergence on this front between the west and east. 
 
The notion that regulatory functions around who or what to regulate and the 
application of those same regulations should not be conferred on a single person 
or agency is not new. The question Quis custodiet ipsos custodes? or ‘Who will 
guard the guardians’ was posed by the Roman satirist Juvenal in the early 2nd 
century AD (and by Plato before that), and has been pondered in a variety of 
contexts ever since. The point is that the actions of people and institutions in 
authority should be subject to appropriate checks and balances to ensure just 
and proper outcomes. 
 
Good regulatory outcomes therefore depend on more than well designed rules 
and regulations. This was recognised in the OECD’s Recommendation of the 
Council on Regulatory and Policy Governance (2012) which recommended that 
member countries:  

“Develop a consistent policy covering the role and functions of regulatory 
agencies in order to provide greater confidence that regulatory decisions 
are made on an objective, impartial and consistent basis, without conflict 
of interest, bias or improper influence.” (p. 4)  

Policy Option 2 on Governance Arrangements fails the ‘without conflict of 

interest’ and ‘bias’ criteria at the very least. 

 

It is APGA’s strong view that it is inappropriate for the regulator of such a 

large and economically significant sector like gas pipelines to also decide 

which assets should be regulated. Similar arguments apply to conferring 

governance responsibilities on the ACCC, at least as long as the ACCC Gas 
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Inquiry is underway. The risk of bias in subsequent regulatory decisions would 

be high. 

 

It must be noted that the entire energy market governance framework is reflective 

of these principles. The AER is the enforcer of rules. The Australian Energy 

Market Commission is the maker of rules. 

 

As noted in our response to Q.13 above, APGA is not aware of evidence that the 

two-step governance structure is especially inefficient, or that it regularly leads 

to significant regulatory delays beyond what is to be expected during many 

regulatory processes. APGA also notes the status quo pipeline regulation 

Governance arrangements are not the only regulatory process with a two-step 

structure. For example, with foreign investment decisions the Foreign Investment 

Review Board (FIRB) provides advice to the Minister who is then responsible for 

the final decision.  

 

Governance Arrangements Policy Option 2 is a reflection of the consultation RIS 

failing to appreciate how important these regulatory decisions are for pipelines. 

Test for regulation and Form of regulation and other related decisions are not 

just tweaks to underlying policy settings; the potential changes to regulatory 

settings have far reaching implications for pipeline company business models 

and the gas industry investment environment. It is imperative that regulatory 

governance arrangements reflect best practice; thereby maximising the 

likelihood of high quality, balanced regulatory outcomes as well as maximising 

industry and investor confidence in the regulatory framework. 

 

In this case, APGA strongly favours Policy Option 1 – the status quo, 

whereby the relevant Minister makes all coverage, revocation of coverage and 

greenfield exemption decisions with regard to advice from the National 

Competition Council (NCC). 

If so: (i) What expertise do you think this organisation should 

have? 
 

(ii) Which of the following organisations do you think should 

be responsible for making this decision: 

- the ACCC? 

- the relevant regulator (i.e. the AER or the ERA in 

Western Australia)? 

- the NCC? 
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-  another organisation? 

14 

If a change is made to the governance arrangements, do you think the 

same organisation should also be responsible for making form of 

regulation decisions (see Chapter 8)?  

To ensure regulatory consistency, the same organisation should be responsible 

for both Test for regulation decisions and Form of regulation decisions. 

15 

Are there any other problems with this aspect of the regulatory framework 

that have not been identified in this chapter? If so, please outline what 

they are and how you think they should be addressed. 

No 
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Chapter 8: Forms of regulation 
No. Questions Feedback 

16 

Do you think the use of the coverage test as a gateway between Part 23 and 

full regulation is resulting in under-regulation?  

(A) If not, please explain why not.  

A problem identified in the consultation RIS is that the use of the status quo 

coverage test as a gateway from Part 23 to full/light regulation could result in 

under-regulation and, in so doing, render shippers more susceptible to exercises 

of market power. (p.71). As identified by the AEMC, the introduction of Part 23 

without amending coverage test may have inadvertently made the coverage test 

harder to pass, and therefore less likely that pipelines will move to full/light 

regulation. This is because the counterfactual used for assessment of the 

coverage test is no longer ‘no regulation’, it is the information disclosure and 

arbitration framework applying under Part 23 (p.72). 

APGA does not agree that the use of the coverage test as a gateway from 

Part 23 to full regulation could result in under-regulation for two reasons. 

Firstly, legal precedent from both the Australian Federal Court and the Australian 

Competition Tribunal make it clear that the application of the NGL’s coverage 

criteria does not use the ‘no regulation’ counterfactual. Rather, the ‘no access’ 

counterfactual has been used. This is a much lower threshold for regulation. 

Indeed, the threshold is sufficiently low that the 2015 Harper Review of 

Competition Policy specifically recommended, and the Government 

subsequently accepted the recommendation and changed the National Access 

Regime, that the coverage test be changed to ensure the counterfactual is the 

‘no regulation’ case rather than the ‘no access’ case. 

Secondly, Part 23 was implemented specifically to address the issue of under 

regulation and is working very well. The risk that under regulation remains after 

having imposed Part 23 on the majority of major pipelines that were previously 

unregulated must be considered very low.  

That said, APGA supports replacing the status quo coverage test with a 

test based on the existing Form of regulation test for making form of 

regulation decisions. APGA’s key priority in this regard is that the Form of 

regulation test includes an appropriately high and objective regulatory threshold 

for moving from lighter-handed to heavier-handed regulation. 

(B) If so: (a) How significant do you think this issue is?  



 
 

20 

 

(b) Do you think the coverage test should be removed and a 

single test used for moving between the alternative 

forms of regulation?  

If so, do you think the single test should be based on: 

(i) the form of regulation test in s. 122 of the NGL (see 

section 3.1.1)? 

(ii) another test? 

APGA supports replacing the status quo coverage test with a test based on the 

existing Form of regulation test for making form of regulation decisions. APGA’s 

key priority in this regard is that the Form of regulation test includes an 

appropriately high and objective regulatory threshold for moving from lighter-

handed to heavier-handed regulation. 

 

Form of regulation test – regulatory threshold 

The existing form of regulation test requires an evaluative judgement to be made 

by the regulator having regard to: the likely costs of regulation; the likely 

effectiveness of regulation; the NGO; and the form of regulation factors. The 

form of regulation factors are factors that may establish market power but also 

include broader economic considerations.  

 

The significance of each factor in the form of regulation test may vary depending 

upon the circumstances of each application, and so may vary across 

evaluations. This means that the likelihood of being subject to full regulation 

under the current form of regulation test depends on the discretion of the 

regulator. A regulator may impose a high standard or a low standard when 

determining where to draw the line between which pipelines should be subject 

to lighter-handed regulation, and which should be subject to heavier-handed 

regulation.  

 

Provided that the regulator has considered and had regard to the required 

matters set out in the form of regulation test, the regulator’s choice of where to 

draw the line will be largely subjective. It will therefore be difficult to predict or 

challenge regulatory outcomes – a state of affairs that could have negative 

implications for perceptions of regulatory stability or certainty. 

 

To address this issue, it is necessary to introduce measures in the Form of 

regulation test that will improve consistency of decisions across assets and over 

time. APGA proposes strengthening the Form of regulation test by 

introducing a requirement that the regulator must be satisfied that the 

effectiveness of a form of regulation (or the benefit from having a form of 

regulation imposed) exceeds the cost of its imposition. Such a test would 

impose a more consistent standard than the current form of regulation test for 

the purposes of distinguishing between pipelines that should be subject to 

heavier-handed or full regulation and those pipelines that should be subject to a 

lighter-handed form of regulation. 
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No. Questions Feedback 

APGA’s proposed enhancement to the existing Form of regulation test is 

intended to work in conjunction with our proposal to remove the Test for 

regulation and have all gas transmission pipelines covered by lighter-handed 

regulation (or Part 23) by default. However, if a decision is made to adopt Test 

for regulation Policy option 2 to replace the status quo coverage test with the 

proposed hybrid market power NGO test, then APGA’s proposal to strengthen 

the Form of regulation test increases in importance.  

 

Form of regulation test vs Hybrid market power-NGO test 

APGA’s proposal to strengthen the Form of regulation test increases in 

importance in this scenario because the Form of regulation test in its current 

form presents an ‘easier’ threshold for regulation than the hybrid market power-

NGO test. The distinction is in the framing of the decision-making power. Under 

the Form of regulation test, sections 110 and 122 of the NGL provide that the 

NCC must make a decision and, in making that decision, must consider broad 

evaluative criteria. However, the proposed hybrid market power-NGO test 

requires a positive finding of substantial market power and then consideration of 

the evaluative criteria. At the same time, there is negligible material difference 

between the scope of matters that a decision maker would take into account 

under section 122 of the NGL as compared to the matters that would be 

considered in the proposed hybrid market power NGO test.    

 

It is APGA’s view that it would not be appropriate for such similar criteria to be 

used to determine the different questions of whether a pipeline should be 

regulated and, if so, what form of regulation a pipeline should be subject to. The 

existing form of regulation test was designed to be used with the status quo 

coverage criteria, which did not expressly address market power. The Form of 

regulation test should therefore be amended so that it imposes a higher standard 

for full regulation given the lower standard in Option 2 of the RIS to determine 

whether a pipeline should be regulated (when compared to the coverage test). 

 

APGA’s preferred policy option for the Form of regulation test is therefore Option 

2: Remove the coverage test and use the existing form of the regulation test for 

form of regulation decisions. However, APGA’s support is contingent on 

including a provision that, in making Form of regulation decisions, the regulator 

is also required to be satisfied that the effectiveness of a form of regulation (or 

the benefit from having a form of regulation imposed) exceeds the cost of its 

imposition. 
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No. Questions Feedback 

(c) Do you think:  

(i) the onus of demonstrating that a particular form of 

regulation should apply to a pipeline should sit with the 

applicant or decision making body; or 

(ii) the onus should be on the service provider to demonstrate 

why a heavier handed form of regulation is not required? 

 

(d) Do you think the relevant regulator should play a greater role 

in monitoring the behaviour of service providers and be able 

to refer pipelines for a form of regulation assessment if it 

suspects market power is being exercised? 

 

17 

Do you agree that the inconsistencies and overlap between the three forms of 

regulation that are currently available under the regulatory framework are 

increasing the complexity and administrative burden for regulators, shippers 

and service providers? 

(A) If not, please explain why not.  

Yes, to some extent. 

(B) If so: (a) How significant do you think this issue is? The additional complexity and administrative burden is in proportion with the 

realities of having three forms of regulation, so not of overwhelming significance 

but still a legitimate issue. 

A key concern raised in the consultation RIS is that the three regulatory 

categories constitute an inconsistent and complex set of regulatory options, 

particularly with regard to the overlap between Part 23 and light regulation. 

APGA agrees that the only material differences between the two forms of 

regulation are: 

• The nature of the arbitration mechanism (commercial versus regulatory); 
and 

• The presence of the safeguards under light regulation. 

In addition, the overlap between the two means there “is not a clear linear 

progression in the strength of the regulation by seeking to have a pipeline 

covered” (p.74). APGA agrees that the available forms of regulation should be 

sufficiently differentiated that a relatively objective assessment can be made of 

which form of regulation each pipeline should be subject to. 

 

(b) If the number of forms of regulation was reduced to two, do 

you think: 
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No. Questions Feedback 

(i) the heavier handed form of regulation should be based on: 

- full regulation (i.e. negotiate-arbitrate with reference 

tariffs)? 

- direct price (revenue) control? 

- another form of regulation? 

The heavier-handed form should be based on existing full regulation. It is 

important to retain the negotiate-arbitrate model. 
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(ii) the lighter handed form of regulation should be based on: 

- the existing light regulation? 

- Part 23? 

- a strengthened Part 23 (i.e. the existing Part 23 plus 

the safeguards available under light regulation)? 

- another form of regulation? 

The lighter-handed form of regulation should be based on a strengthened Part 

23 subject to the following provisos. 

 

Light regulation safeguards 

APGA does not support inclusion of the light regulation safeguard 

prohibiting price discrimination (s136) in a new lighter-handed regulation 

category (or strengthened Part 23). Such an addition would be problematic in 

a negotiate-arbitrate regime as it removes scope for bespoke arrangements – a 

key advantage of this framework. The loss of the flexibility provided under the 

negotiate-arbitrate model would be detrimental to service providers and gas 

users alike, removing the ability to tailor solutions to meet individual customer 

needs. 

 

We note that a carve-out is available from this prohibition. Specifically, NGL 

136(2) Subsection (1) does not apply if the covered pipeline service provider 

engages in price discrimination that is conducive to efficient service provision. 

APGA welcomes the carve out provision and considers that it may provide the 

basis for a way forward. However, determining whether a specific instance of 

price discrimination is conducive to efficient service provision also introduces a 

regulatory element to what should be a strictly commercially oriented lighter-

handed regulation category. 

 

APGA does support inclusion of the light regulation safeguard targeted at 

denial of access issues. Gas transmission pipelines are in the business of 

providing access to their pipeline assets, so have no concerns with inclusion of 

this safeguard.  

Commercial arbitration 

In addition, the lighter-handed form of regulation under Option 2 must retain 

the commercially oriented arbitration mechanism. APGA strongly opposes 

proposals to switch to a regulatory-oriented arbitration mechanism in a new 

lighter-handed form of regulation (or under Part 23). Doing so would undermine 

the cohesiveness of the lighter-handed regulatory regime and subject all 

pipelines to a more strongly regulatory approach, thereby reducing market 

flexibility and potentially impacting on future investment incentives. 

Maintain consistent commercially-oriented regulatory approach 

It is important to let regulation around Part 23 / lighter-handed regulation do its 

job, without opening up the possibility of more direct regulatory intervention 
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within that form of regulation. Consideration of whether more direct intervention 

by the regulator has the potential to improve market outcomes for a particular 

pipeline should be part of the deliberations when applying the Form of regulation 

test. It shouldn’t be inserted into the administrative framework on an ad hoc basis 

for what is an otherwise commercially oriented form of regulation. 

 

This is a key issue for APGA. The future framework we envisage has two 

regulatory states for pipelines: 

• The lighter-handed state whereby the AEMC sets and the AER oversees the 

boundaries for a commercial market for access to pipeline services; and 

• The heavier-handed state whereby the AEMC sets, and the AER oversees 

and intervenes in a commercial market for access to pipeline services. 

Regulatory intervention that results in price setting, whether it be through direct 

involvement in arbitration, the setting of guidelines that dictate price decisions of 

a commercial arbitrator or something else, should only apply to pipelines that 

have been specifically shown to have sufficient market power to justify such 

intervention. 

APGA does not oppose the use of regulatory guidelines to demonstrate a 

potential price that may apply under regulation. A commercial arbitrator can use 

this information as they deem appropriate. However, if a customer or potential 

customer wants a regulatory outcome – they should apply for a form of regulation 

decision rather than take a negotiation to arbitration. 

 

APGA has also identified a set of transitional provisions that should apply to 

existing light regulation pipelines if a proposal to move to a two-tiered 

structure is adopted: 

• First, the default regulatory category for existing light regulation pipelines 

should be ‘lighter-handed’ regulation. These pipelines would still retain the 

option to move to heavier-handed regulation if they deemed this preferable 

to lighter-handed regulation. 

• Second, for light regulation pipelines moving to lighter-handed regulation 

category it is necessary to grandfather existing regulatory asset base 

valuations. So, where no asset base has been established, the opening asset 

value should be determined using regulatory principles. 

o For light regulation pipelines that have had an Initial Capital Base 

established, the existing capital base when last determined by the 

regulator should be grandfathered, and rolled forward using the 

existing AER Roll Forward Material applicable to heavier-handed 

regulation pipelines (that is, indexed straight line depreciation); 
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No. Questions Feedback 

o For light regulation pipelines that have not had an Initial Capital Base 

established, the opening asset value should be based on a DAC 

approach, using initial construction cost and rolled forward from the 

date of initial construction using the AER’s Roll Forward Material 

applicable to heavier-handed regulation pipelines (that is, indexed 

straight line depreciation). 

• Third, the transition period should include a deadline by which pipelines must 

nominate any preference to move to heavier-handed regulation. This period 

should be of sufficient length to enable light regulation pipelines to complete 

the administrative transfer process and avoid the disruptive scenario of being 

designated lighter-regulation category pipelines for a short period before 

transitioning to heavier-handed regulation. 

 

18 

Do you think there is a case for adopting a different lighter handed form of 

regulation for distribution pipelines?  

If so, do you think it should be based on: 

(a) the Default Price Path (DPP) approach used in New Zealand? 

(b) the negotiated settlements approach used in the US and Canada? 

(c) another form of regulation? 

Please explain your responses to these questions. 

No. This could create a whole new set of inconsistencies and/or increased 

administrative burden for owners of transmission and distribution pipelines. 

19 

Do you think additional measures are required in the regulatory framework to 

deal with dynamic market power?  

(A) If not, please explain why not.  

APGA does not think additional measures are required in the regulatory 

framework to deal with dynamic market power. We are not aware of an instance 

where someone who wanted to do so was unable to negotiate an 

interconnection with a regulated pipeline. For transmission pipelines, normal 

market incentives to generate new business and the threat of arbitration are 

sufficient to address dynamic market power issues around access to 

interconnections and new capacity (for Part 23 and full/light regulation 

pipelines).  

 

For unregulated pipelines, APGA’s proposal to include all gas transmission 

pipelines under light-handed regulation (or Part 23) by default would address 

any residual dynamic market power issues. The proposed hybrid market power-

NGO test (to replace status quo coverage test) and consequent threat of 

regulation for unregulated pipelines seen to be exercising market power would 

also help address dynamic market power issues. 

(B) If so: 
(a) Do you think the NGR should be amended to include:  

(i) an explicit right to interconnection to regulated pipelines?  
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No. Questions Feedback 

(ii) pricing principles for interconnections to regulated 

pipelines? 
 

(b) Do you think the NGR should be amended to prohibit regulated 

pipelines from cross-subsidising new capacity by requiring 

incremental pricing to be used where the cost of an expansion 

or extension would otherwise result in the price of existing 

capacity increasing? 

 

20 

Are there any other problems with this aspect of the regulatory framework that 

have not been identified in this chapter? If so, please outline what they are and 

how you think they should be addressed. 

No. 

  

Chapter 9: Information disclosure requirements 
No. Questions Feedback 

21 

 

Do you think the limited information available on full regulation pipelines is 
hindering the ability of shippers to negotiate access to non-reference 
services or having any other adverse effects (see section 9.2.1)?  

(A) If not, please explain why not: 

No. Full regulation pipelines are already subject to sufficient information 

disclosure requirements, as well as limits on rate of return. Regulator’s existing 

powers already allow them to request any additional information from full 

regulation pipelines they think necessary. These include information gathering 

RIN requirements which are extensively used for distribution networks but 

seldom used for transmission pipelines. In addition, the reference setting 

process (NGR 47A) provides ample opportunity for disclosure and provides 

sufficient information on non-reference services.  

 

Further, any concern regarding financial information on full regulation pipelines 

is misplaced. Financial information is necessary for users of Part 23 pipelines 

to form their own positions on the reasonableness of a pipeline operator’s offer. 

With full regulation pipelines, the AER has already done the work for the shipper, 

determining the reasonable price for the reference services. There is no need 

to require the disclosure of additional information on non-reference services too. 

 

Finally, we note that pipelines have strong market incentives to provide services 

at commercially viable rates.  

 

(B) If so: (a) How significant do you think this issue is? 
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(b) Do you think this issue should be addressed by requiring 
full regulation pipelines to publish the following 
information:  

(i) a description of all the reference and non-
reference services offered by the pipeline 
(pipeline service information); 

(ii) the standing terms for non-reference services 
(i.e. the standard terms and conditions, the 
standing prices and methods used to calculate 
standing prices); 

(iii) information on the prices paid by shippers for 
each reference and non-reference service; 

(iv) historic demand information for each service 
offered by the pipeline; and 

(v) historic financial information for the pipeline on an 
annual basis in accordance with a financial 
reporting guideline published by the relevant 
regulator.  

 

22 

Do you think the deficiencies that have been identified with the pricing 
methodologies and financial information published by service providers 
are limiting the reliance that shippers can place on this information and 
making them more susceptible to exercises of market power (see section 
9.2.2)?  

(A) If not, please explain why not: 

APGA agrees that identified deficiencies may in some cases be limiting the 

reliance some shippers can place on this information. APGA is working 

proactively with regulators, ACCC, shippers and gas users to address the 

deficiencies identified. 

In addition to improvements in the information disclosure of pipeline service 

providers, it is to be expected that shippers understanding of the information 

being published and ability to use it to inform negotiating positions will also 

improve. 

This enhanced understanding and capability will come from ongoing ACCC 

oversight and commentary through the Gas Inquiry, a greater focus from 

shippers as more contracts are renewed and through clarification of AER 

Guidelines. It is also apparent that large energy users in general are allocating 

more resources to actively manage energy supply and demand and associated 

commercial arrangements. 

The combination of improved information and improved capacity to use this 

information are very likely to deliver improved market outcomes. 
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No. Questions Feedback 

(B) If so: (a) How significant do you think this issue is? It is a key concern raised directly with pipelines by shippers and gas users. 

(b) Do you think the deficiencies that have been identified 
with the pricing methodologies should be addressed by 
amending the NGR to require: 

(i) service providers to publish the inputs used to 
calculate standing prices? 

(iii) the relevant regulator to publish a guideline on what 
information should be contained in the pricing 
methodology? 

APGA is working proactively with regulators, ACCC, shippers and gas users to 

address the deficiencies identified. If a mutually agreeable solution is found, 

we do not think there is any need to amend the NGR as per (b)(i) & (ii). 

(c) Do you think the deficiencies that have been identified 
with the financial information should be addressed by 
requiring service providers to report on the extent to 
which future costs are likely to be in line with historic 
costs, and historic information on contracted capacity 
and volumes transported? 

No. This is not a practical approach. There is no reliable way to accurately 

determine future costs. 

23 

Do you think the deficiencies that have been identified with the weighted 
average prices are limiting the reliance that shippers can place on this 
information and making them more susceptible to exercises of market 
power (see section 9.2.2)? 

(A) If not, please explain why not. 

 

(B) If so: (a) How significant do you think this issue is? Not a significant issue. It should be noted that the ACCC reports gas prices 

using weighted averages in its reporting during the Gas Inquiry. 

(b) Do you think the deficiencies should be addressed by 
requiring service providers to report:  

(i) the individual prices (plus key terms and conditions) 
paid by each shipper rather than weighted average 
prices; or 

(ii) the minimum and maximum prices paid for each 
service in addition to the weighted average prices? 

No. A requirement to report individual prices paid by each shipper would be 

detrimental to the operation of the market. 

If you are a shipper, please explain what, if any effect, the 

disclosure of individual prices may have on competition in the 

markets in which you compete.  
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If you are a service provider, please explain what effect the 

disclosure of individual prices or the price range may have on 

your incentive to offer prudent discounts to shippers. 

The disclosure of individual prices would in many cases violate commercial 

confidentiality, and make it impossible to offer prudent discounts to shippers 

as any such discount would have to be extended to all shippers and would 

therefore be financially untenable. 

24 

Do you think the quality and reliability issues identified by the ACCC are 
limiting the reliance shippers can place on the information reported by 
service providers and making them more susceptible to exercises of 
market power (see section 9.2.3)?  

(A) If not, please explain why not.  

APGA agrees that identified deficiencies may in some cases be limiting the 

reliance some shippers can place on this information. APGA is working 

proactively with regulators, ACCC, shippers and gas users to address the 

deficiencies identified. 

(B) If so: 

(c) How significant do you think this issue is? It is a key concern of the ACCC and some shippers and gas users. However, 

APGA does not consider this issue highly significant. With the ongoing ACCC 

Gas Inquiry being extended to 2025, we can expect frequent reports from the 

ACCC actively exploring and identifying issues to the market. 

(d) Do you think this issue should be addressed by 

implementing one or more of the following measures: 

(i) amending the NGR to provide for greater regulatory 
oversight of the information reported by service 
providers? 

(ii) amending the access information standard in the NGR 
to require information to be updated as soon as 
practicable if the information is found to no longer be 
accurate? 

(iii) increasing the penalties for breaches of the information 
disclosure obligations and the access information 
standard? 

(iv) the changes to the Financial Reporting Guideline 
identified by the ACCC and the Brattle Group (see 
Appendix B) should be implemented? 

(d)(i) There is already sufficient oversight; pipelines are working with 
stakeholders and regulators to proactively improve quality of information 
reporting. 
(ii) Yes. (Further deliberation - in consultation with industry - required to 
establish an appropriate materiality threshold). 
(iii) It is too soon to consider doing this; in process of being resolved 
(iv) Yes, many of these changes should be implemented. APGA has arranged 
information reporting workshops with AER and stakeholders in February to 
determine which specific changes to support. 
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25 

Do you think the current approach to reporting information should be 
maintained, or do you think:  

(a) the NGR should be amended to require the relevant regulator to 
prepare a guideline that sets out where and how the information is to 
be disclosed on a service provider’s website and to inform the 
regulator whenever changes are made?  

(b) links to all the information reported by service providers should be 
published in a single location (e.g. the regulator’s website, the Bulletin 
Board or AEMC register)?  

(c) all the information reported by service providers should be made 
available through a single repository? 

Please explain your response to this question and set out how significant 

you think the accessibility issue is for shippers. 

APGA acknowledges that the information accessibility issue is of great 

significance to some shippers. We support the improvements proposed, and 

APGA is already taking a proactive approach to finding solutions to these 

issues in collaboration with stakeholders. 

26 

Do you think, the current approach to reporting information should be 
maintained, or do you think the usability should be improved by requiring: 

(a) a summary tab to be included in the financial reporting template to 
provide a high level summary of the key financial and pricing 
information; and/or 

(b) a template to be developed to enable shippers to use the information 
published by service providers to calculate one or more the pricing 
benchmarks identified by the Brattle Group? 

Please explain your responses to these questions and set out how 

significant you think the usability issue is for shippers.  

APGA acknowledges that the information usability issue is of great 

significance to some shippers. We support the improvements proposed, and 

APGA is already taking a proactive approach to finding solutions to these 

issues in collaboration with stakeholders. 

27 

Do you think the current exemptions from information disclosure under 

Part 23 should be retained, or do you think the scope should be amended 

to require exempt pipelines to publish a basic set of information?  

The current exemptions from information disclosure under Part 23 should be 

retained. APGA does not see what benefit a requirement for exempt pipelines 

to publish a basic set of information would bring to the gas market. 

If you think a basic set of information should be reported by all pipelines, 

what do you think it should include (e.g. pipeline service information, 

standing terms, the prices paid by other shippers, service availability and 

pipeline information)?  
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28 

Do you think the size threshold used for exemptions under Part 23 should 
be retained, or do you think it should be aligned with the 10 TJ/day 
nameplate rating used for the purposes of full and light regulation, the 
Bulletin Board and the capacity trading reforms?  

APGA generally supports regulatory streamlining where this brings efficiency 

gains to the market, however alignment of the size threshold used for 

exemptions under Part 23 with the 10 TJ/day nameplate rating used in other 

areas would not be appropriate in every case. Specifically, market power (the 

key issue addressed by Part 23) is more accurately determined by actual 

throughput than by nominal capacity.  

29 

Are there any other problems with the information disclosure requirements 

or exemptions that have not been identified in this chapter, or changes you 

think should be made to address the information deficiencies, accessibility, 

usability, reliability and quality issues outlined in section 9.2? If so, please 

explain what they are. 

To summarise APGA’s position on the information disclosure regime: 

APGA supports improvements to the information disclosure regime to assist the 

delivery of win-win outcomes through commercial negotiation. A combination of: 

1. Improved information disclosure; 
2. An increasing focus on customers by pipeline service providers; and 
3. An enhanced understanding of, and capacity to effectively use, the 

information from shippers; 

with the backstop of commercial arbitration (and heavy-handed regulation where 

necessary) is very likely to deliver the best outcomes for the Australian gas 

market. 
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Chapter 10: Negotiation frameworks and dispute resolution mechanisms 
No. Questions Feedback 

0 

Do you think the differences in negotiation frameworks applying under 

Part 23 and full/light regulation is causing confusion, imposing 

unnecessary costs on negotiating parties or otherwise hindering the ability 

of shippers to negotiate access (see section 10.2.1)?  

(A) If not, please explain why not.  

Not to any significant degree. 

(B) If so: (a) How significant do you think this issue is? Not a significant issue but APGA supports efforts to streamline regulatory 

processes where these bring increased efficiency to the market. APGA supports 

greater alignment between the two negotiation frameworks where this would 

improve administrative processes without affecting the functionality of any of the 

frameworks.  
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(b) Do you think this issue should be addressed by adopting 

a single negotiation framework that would apply under all 

negotiate-arbitrate models that is based on: 

(i) the approach currently applied under full and light 

regulation (see Table 10.1)? 

(ii) the approach currently applied under Part 23 (see 

Table 10.1)? 

(iii) a hybrid of the two frameworks as described in 

section 10.3.1?  

APGA agrees this issue should be addressed by adopting aspects of the single 

negotiation framework as per (b) (iii) a hybrid of the two frameworks.  

APGA’s position on each element of proposed single negotiation framework 

hybrid model: 

• Require all service providers to publish a user access guide (i.e. so that 
shippers have a better understanding of the process for seeking access); 

APGA agrees with this proposal. 

• adopt the same access request, access offer and negotiation timelines that 
have recently been adopted under full and light regulation; 

APGA requests clarification around why the timelines for full and light regulation 

have been adopted in the proposed hybrid model instead of those in Part 23. 

Consideration should be given to adopting the Part 23 access offer and 

negotiation timelines instead, to avoid having regulatory elements 

unnecessarily added under the commercially-oriented Part 23. This would be a 

lower cost option as there are more Part 23 pipelines and systems are already 

in place. 

• provide for shippers to obtain additional information during negotiations in 
the same manner as that currently provided for under Part 23;  

APGA agrees with this proposal. 

• adopt the same trigger for access disputes that has recently been adopted 
under full and light regulation; 

APGA does not support the proposal to adopt the same trigger for access 

disputes that has recently been implemented for scheme pipelines. Under this 

arrangement, if an agreement is not reached within a specified number of days 

then the shipper’s request is taken to have been rejected by the service provider 

and a dispute can be triggered. Such a trigger undermines the flexibility of the 

commercially-oriented framework and would introduce a bias towards resolving 

issues via regulated dispute resolution processes instead of commercial 

negotiation. 

• remove preliminary enquiry process currently provided for under Part 23. 

A concern raised in the consultation RIS (identified by ACCC) is that “shippers 

requests are often treated as ‘preliminary inquiries’ rather than formal ‘access 

requests’”. It is argued this could delay a shipper’s access to arbitration if 

negotiations fail and also allow service providers to avoid the rules relating to 

access requests (including response times).   



 
 

35 

 

No. Questions Feedback 

APGA strongly disagrees (see response to Q.31 below for additional 

information).  

 

31 

Do you agree with the ACCC that the preliminary enquiry process in Part 

23 could delay a shipper’s access to arbitration if negotiations fail and also 

allow service providers to avoid the rules relating to access requests 

(including response times)? 

(A) If not, please explain why not.  

No. It is important to maintain the preliminary inquiry process as part of the 

“negotiate” feature. The Oakley Greenwood Gas Shippers Survey (Figure 30) 

indicates that a majority of shippers have approached a pipeline service provider 

informally rather than using the formal access request process. A preliminary 

enquiry is the earliest stage of negotiation, particularly where the outcome is a 

bespoke arrangement. Moving from an informal process to a formal process is 

also a way for a shipper to escalate negotiations by signalling an intent to start 

moving toward arbitration. 

In addition, service providers receive many project viability inquiries that are a 

long way away from an access request; to immediately subject initial contact by 

a shipper to complex regulatory requirements would discourage these types of 

project assessment inquiries by project proponents. 

There would also be a significant administrative burden with having to track all 

the ‘preliminary’ approaches as formal access requests, and ultimately advising 

them that the official process has been terminated because they had not met their 

statutory time frames. 

Removal of the preliminary inquiry process would therefore only serve to make 

the negotiation process more cumbersome for both shippers and pipelines. 

Service providers have no commercial incentive to delay their response to access 

requests – preliminary or otherwise.  

(B) If so: (e) How significant do you think this issue is?  

(f) Do you think the preliminary enquiry process should be 

removed from Part 23?  
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32 
Do you agree that the credibility of the threat of arbitration is weaker for 
smaller shippers (see section 10.2.2)?  

(A) If not, please explain why not.  

APGA agrees it is important that small shippers feel they are operating on a 

level-playing field and that the threat of arbitration should be credible for all 

shippers.  

 

This raises additional points that have been overlooked by the consultation RIS.  

First, no effort has been made to define what is meant by a “small” shipper, or 

to quantify (or provide examples) of specific problems they face. Given that all 

shippers are listed on the Gas Bulletin Board, APGA considers it appropriate 

that government should commission analysis to determine what constitutes a 

small shipper and then rank the GBB shippers accordingly. For example, one 

benchmark could be to rank shippers according to annual revenue of parent 

companies. 

Second, APGA agrees that it is important to level the playing field as much as 

practicable to safeguard the rights of small shippers. However, many shippers 

are in fact owned or otherwise part of large multinational companies with 

financial and technical resources that far outweigh those of the incumbent 

pipeline service provider, some of which only own one or two assets. Others, 

while not as large, are sophisticated operators in their own right and are perfectly 

capable of protecting their commercial interests.  

Regardless of the size of the shipper, as noted above, it is incumbent on any 

party wishing to participate in the market for both gas supply and gas 

transmission to sufficiently equip themselves with the capability and resources 

necessary to adequately do so. Participation in these markets, as for any market, 

is not a costless undertaking.  

Third, no attempt has been made to quantify the potential costs of arbitration. 

The arbitration provisions of Part 23 set out that regulation is to be conducted 

‘on the papers’, i.e. the information used during negotiations. This means that 

there should be very few additional costs of arbitration itself. Further, it is highly 

likely that the information disclosure requirements will be modified to provide 

more useable information to shippers, reducing the costs associated with 

understanding and using this information. 

This must be explored further before the RIS reaches a recommendation on 

this issue. 
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(B) If so: 

(a) How significant do you think this issue is?  Not highly significant but should be addressed. 

(b) Do you think the position of smaller shippers would be 

improved by:  

(i) making it easier for pipelines to move from lighter 
to heavier handed forms of regulation as set out in 
Chapter 8? 

(ii) requiring individual prices or maximum and 
minimum prices to be reported by service providers 
rather than weighted average prices (see Table 
9.2)? 

(iii) improving the usability and accessibility of 
information reported by service providers in the 
manner set out in Table 9.2? 

(b)(i) No 

(ii) No 

 (iii) APGA is working proactively with stakeholders and regulators to address 

reported issues with the usability and accessibility of information reported by 

service providers. 

(g) Do you think any of the following should occur to further 

strengthen the position of smaller shippers:  

(i) amend the cost provisions to prevent the dispute 

resolution body from awarding the service provider’s 

costs against smaller shippers (relevant to full and light 

regulation only) and making smaller shippers pay more 

than half the dispute resolution body’s costs? 

(ii) allow user groups to intervene in arbitral proceedings 

involving smaller shippers? 

(iii) give smaller shippers the option under Part 23 to have 

the dispute heard by the relevant regulatory dispute 

resolution body or a commercial arbitrator? 

 (g)(i) Yes, APGA supports this proposal. 

 (ii) No, allowing the intervention of user groups will increase the size and 

complexity (and therefore the timeframe and cost) of arbitral proceedings, and 

would therefore be counterproductive. In the case of commercial arbitration, the 

intervention of other parties would render the proceedings no longer truly 

“commercial”.    

 (iii) No. Recourse to a regulatory process undermines the commercial nature of 

arbitrations under Part 23 / lighter-handed regulation. Not only is introduction of 

a regulatory element incongruous with the commercial nature of Part 23 / lighter-

handed regulation; commercial arbitration is not within the AER skill set.   

(h) If any of the measures outlined in (c) are implemented, 

how should ‘smaller shipper’ be defined? If you think it 

should be based on a size threshold, what threshold do 

you think should be adopted? 

As noted above (Q.32), one appropriate threshold for determining a ‘smaller 

shipper’ could be annual revenue; any shipper whose parent company earns 

below $50m per year defined as “smaller”.  

33 
Do you 

think: 

(a) there are any other groups of shippers for whom the 

threat of arbitration may not be considered credible by 

service providers? 

No. 

(b) there any other factors that may discourage shippers from 

threatening the use of arbitration? 
No. 
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34 

Do you agree that the limited guidance provided in the NGL/NGR on the 
matters to be considered by the dispute resolution body under full and light 
regulation as set out in section 10.2.3 are adversely affecting the 
efficiency, effectiveness and credibility of the dispute resolution 
mechanism applying to full and light regulation pipelines?  

(A) If not, please explain why not. 

APGA agrees that the limited guidance such as lack of timeframes or definition 

of the role and appointment process for the dispute resolution expert could be 

adversely affecting the dispute resolution applying to full and light regulation 

pipelines.  

(B) If so: (a) How significant do you think this issue is? Not very significant.  

(b) Do you think these deficiencies should be addressed by 

amending the NGL/NGR to:  

(i) require the dispute resolution body to have regard to 

the NGO, the revenue and pricing principles, an 

applicable AA (where relevant), previous AAs or 

access determinations, pre-existing contractual rights 

and the price and revenue regulation provisions in Part 

9 of the NGR? 

(ii) require the existence of a dispute to be made public 

and to set out the process for joining parties? 

(iii) introduce a 50-day fast-track option for certain disputes 

under full regulation? 

(iv) specify the maximum period of time to be taken by the 

dispute resolution body to resolve a dispute (e.g. 8 

months or 12 months)?  

(v) only require the access determination to be binding on 

a shipper if the shipper decides to enter into a contract 

that reflects the access determination and to prevent a 

shipper that decides not to enter into such a contract 

from seeking arbitration for the same or a substantially 

similar service for 12 months? 

(vi) require the dispute resolution body to publish the 

access determination, statement of reasons, relevant 

financial calculations and information provided in the 

course of the dispute (subject to the confidentiality 

provisions in the NGL)? 

 



 
 

39 

 

No. Questions Feedback 

35 

Do you have any concerns with the Part 23 pricing principles (see Box 
10.1?  

APGA is generally supportive of the pricing principles outlined in Part 23. 

There are many factors that could contribute to pricing decision by a 

commercial arbitrator so we do not consider it useful to comment on specific 

ones. The best approach is to ensure that the commercial arbitrator is 

provided with maximum flexibility and discretion so they can practically and 

efficiently address such issues on a case by case basis as they arise. 

If so: (a) Please explain what your concerns are, how significant 

you think they are and what, if anything, you think could be 

done to address these concerns. 

 

(b) Do you think these concerns will be addressed by making 

it easier for pipelines to move from lighter to heavier 

handed forms of regulation? 

No. 

(c) Do you think there would be value in providing greater 

clarity in Part 23 about:  

(d) how prior regulatory decisions are to be accounted for 

by an arbitrator, in those cases where a pipeline has 

previously been subject to full regulation, particularly if 

it becomes easier to move between forms of 

regulation?  

(ii) shared costs are to be allocated between other assets 

that are operated by the service provider and between 

the services offered by the pipeline? 

APGA sees no value in providing greater clarity in Part 23 about how prior 

regulatory decisions are to be accounted for by an arbitrator; or how shared 

costs are to be allocated between other assets operated by the service 

provider and between services offered by the pipeline. 

36 

Are there any other problems with the negotiation frameworks and dispute 

resolution mechanisms that have not been identified in this chapter, or 

changes you think should be made to address the issues identified in 

section 10.2? If so, please explain what they are. 

APGA again highlights the importance of retaining the commercial arbitration 

framework for the lighter-handed regulation model. This way a clear distinction 

can be maintained between the regulatory-oriented negotiate-arbitrate model 

(heavier-handed regulation) and the commercially-oriented negotiate-arbitrate 

model (lighter-handed regulation). 
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No.  Questions Feedback 

37 
Of the four policy options that have been identified in Chapter 11, which 

option do you think should be implemented (i.e. Option 1, Option 2, Option 

3 or Option 4) and why?  

APGA has identified preferred positions that sit across the range of policy 
options put forward in the RIS. APGA’s overarching priority is to maintain and 
support the negotiate-arbitrate framework, with all the benefits this has for the 
Australian gas market and its stakeholders. APGA acknowledges there is always 
room for improvement around how the framework operates. Many of the gas 
market reforms in recent years, notably the implementation of the Part 23 
Information Disclosure and Arbitration Framework, have resulted in major 
improvements in commercial outcomes for all stakeholders. APGA recognises 
that the consultation RIS is an opportunity to bring about further improvement, 
especially around the quality and usefulness of service provider information 
disclosure submissions under Part 23 of the National Gas Rules (NGR). 

38 

If there are other policy options or refinements to these policy options that 

you think should be considered, please explain what they are, what they 

would involve and what the advantages, disadvantages, costs, benefits 

and risks are with these options. 

Proposed refinements to the proposed policy options have been articulated in 

relevant sections. Examples include: 

• Status quo Test for coverage should be dropped; all gas transmission 

pipelines should instead be subject to lighter-handed regulation by default. 

• Greenfield exemptions should include exemption from Part 23 / lighter 

handed regulation. 

• lighter-handed regulation option based on strengthened Part 23 should not 

include all the light regulation safeguards and should include appropriate 

transitional arrangements for existing light regulation pipelines. 

39 

Do you agree with the advantages, disadvantages, costs, benefits and 

risks that have been identified for each option in sections 11.2-11.4?  

If not, please set out what other advantages, disadvantages, costs, 
benefits and/or risks that you think are associated with each option? 

 Regarding the status quo, APGA does not agree with the following: 

• The governance arrangements associated with the test for regulation to 

give rise to unnecessary costs and delays. 

• The use of the coverage test as a gateway to heavier handed regulation to 

result in under-regulation and shippers more exposed to exercises of 

market power. 

• From a risk perspective, if the status quo is maintained, the risk rating is 

estimated to be ‘severe’ because the likelihood of the problems identified in 

Chapters 7-10 eventuating on an aggregated basis is ‘highly likely’ and if 

they do occur, they are expected to have a ‘major’ negative impact on 

efficiency and the long-term interests of gas consumers. 

 

Regarding Option 2, APGA does not agree with the following: 

 

Benefits 
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• Reduce the costs associated with the current governance arrangements by 

according a single decision-making body responsibility for making decisions 

 

Costs 

• More pipelines that are currently not providing third-party access potentially 

being required to do so if they pass the new hybrid market power-NGO test 

(unsure if this properly characterised as a cost). 

40 

If you think any of the policy options out in Chapter 11 could be 

implemented through alternative means (i.e. non-regulatory), please 

explain how you envisage this would work. 

Some of the proposed changes to information disclosure requirements could 

be implemented via proactive industry agreement rather than through 

amendments to regulation. 

41 

If options 2, 3 or 4 were implemented and ‘light regulation’ removed, which 

of the following transitional arrangements do you think should be 

employed for the 5.5 pipelines that are currently subject to this form of 

regulation: 

 

(a) grandfather the existing light regulation arrangements until an 

application is made for the form of regulation to change on the 5.5 

pipelines? 

 

(b) deem all light regulation pipelines to be subject to full regulation?  

(b) deem all light regulation pipelines to be subject to the new lighter 

handed form of regulation (i.e. the strengthened Part 23)? 

This is APGA’s preference; with proviso these pipelines can opt for 

heavier handed regulation instead if they choose. 

(c) require the decision making body to carry out an assessment of 

whether the pipelines should be subject to the heavier handed or 

lighter handed form of regulation using the form of regulation test? 

 

42 

Are there any other transitional arrangements that need to be considered? 

If so, please outline what they are. 

Yes, in relation to light regulation pipelines if the light regulation category is 

removed and a ‘lighter-handed regulation’ category adopted. [See Forms of 

regulation section] 
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Chapter 12: Regulatory impact assessment 
No.  Questions Feedback 

43 

Do you agree with the risks that have been identified for:  

(a) the status quo in Tables A.1 and A.2?   

(b) identified for Options 2-4 in Tables A.3 and A.4? 

If not, please explain why not.  

If you think there are other risks and treatments that should be accounted 

for, please explain what they are. 

APGA does not agree that the ‘severe’ risk rating allocated to the status quo 

option is warranted.  

• With the successful (and ongoing) implementation of Part 23, the risk of 

pipeline under-regulation posed by the status quo should be significantly 

reduced. 

• Industry agrees that information disclosure submissions require improvement 

(and have proactively undertaken to do so). However, the AER and ACCC 

have extensive abilities to address some, if not all, of the information 

deficiencies identified. Therefore, the downside consequence of remaining 

with the status quo is not “major” and does not warrant a “severe” risk rating. 

• Likewise, vulnerability of smaller shippers to exercises of market power 

under the status quo is unlikely to be of “major” downside consequence and 

does not warrant “severe” risk rating. The absence of any effort in the 

consultation RIS to quantify or define what is meant by a “small” shipper 

reduces the credibility of the “severe” risk rating further.   

• Conversely, the Risk Rating for Option 4 in terms of the risks identified 

should be “severe” instead of “high”. 

44 
Do 

you:  

(a) agree with the categories of costs and benefit categories set out 

in Table 12.1, or are there other categories that you think should 

be considered in the CBA?   

There is an overemphasis on “administrative costs” of various kinds. These are 

important but are not on the same scale as the potential market impacts of the 

various policy reforms proposed. APGA’s attached paper provides some 

perspective on the costs associated with delayed investment through regulatory 

chilling. [See ANNEX C: Report, Synergies Economic Consulting; Estimating 

the economic contribution of investment in gas transmission pipeline 

infrastructure].  

 

At least for Option 4, “costs” should include reduced economic activity stemming 

from loss of market flexibility under the negotiate-arbitrate framework. 

Not clear why “Improved levels of gas production and investment in exploration 

and reserves” is included as a benefit. Paper does not make the causal link clear. 

(b) have any information on the costs and benefits outlined in Table 

12.1? If so, please elaborate on the source and quantum of 

those costs and benefits.  

No. 
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(c) agree with the proposed discount rate and appraisal periods to 

be used for the central case and sensitivity testing? If not, 

please explain why. 

Yes.  

(d) think there are other input variables that should be subject to a 

sensitivity analysis? If so, please explain what those inputs are.  

Yes. Impact on capital investment should be considered in each of the policy 

scenarios – including the downstream effects of more or less investment on 

economic output and employment.  

45 

Do you have any information on the compliance costs associated with the 

policy options set out in Chapter 11 that could be used for the CRBM? If 

so, please elaborate on the source and quantum of the costs. 

No 

46 

What, if any effect, do you think the policy options summarised in Chapter 

11 will have on competition in the gas market and, in particular on: 

APGA supports proposed policy solutions from different sections of Policy 

Options 1, 2 and 3. It is therefore not possible for us to quantify a single policy 

option and its impact on competition in the gas market. 

(a) the relative bargaining power of shippers and service providers? Policy Options 2-4 would all to some extent increase the relative bargaining 

power of shippers over service providers. 

(b) the search and transaction costs associated with contracting pipeline 

services? 

Policy Options 2-4 would all to some extent reduce the search and transaction 

costs associated with contracting pipeline services. However, we note that 

insufficient weight is given to the reality that some search and transaction costs 

are a normal cost of doing business in the energy sector. 

(d) the potential for collusive behaviour in competitive segments of the 

market? 

APGA is not aware of any potential for collusive behaviour in competitive 

segments of the market (beyond the existing provisions of the CCA 2010); nor 

of the impact of the various policy options on these.  

(e) changes to any barriers to entry that could promote or deter market 

entry? 

APGA is not aware of any barriers to entry in the market that will be impacted 

by the various policy options. 

(f) the long-term outlook for investment in the sector? Option 4 would be negative for the long-term investment outlook in the sector. 

The loss of flexibility alone could be detrimental to gas demand as well as 

incentives to invest in new infrastructure. 
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1 Introduction 

Gas pipelines are currently regulated by the National Gas Law (NGL) and National Gas 
Rules (NGR). As currently drafted, the NGL provides the following tests for determining 
what form of regulation a gas pipeline should be subject to: 

• The Minister on the recommendation of the National Competition Council (NCC) 
determines whether a pipeline is ‘covered’. Under sections 97 and 100 of the 
NGL respectively, the NCC must recommend that a pipeline be covered, and 
the Minister must determine that a pipeline is covered, if the NCC and Minister 
(as applicable) is satisfied that all of the pipeline coverage criteria set out in 
section 15 of the NGL are satisfied.1 

• A pipeline that is covered is subject to either full regulation (access arrangement 
with price or revenue regulation by the Australian Energy Regulator (AER)) or 
light regulation (limited access arrangement without price or revenue 
regulation). Under section 110 of the NGL, the NCC may determine that a 
covered pipeline should be subject to light regulation at the time it makes its 
recommendation as to whether to cover a pipeline (a light regulation 
determination). Under section 122 of the NGL the NCC must consider when 
deciding whether to make a light regulation determination:  

• the likely effectiveness of the forms of regulation provided under the 
NGL and NGR to regulate the provision of pipeline services to 
promote access to pipeline services; and 

• the effect of the forms of regulation provided for under the NGL and 
NGR on the likely costs that may be incurred by an efficient service 
provider, the likely costs that may be incurred by efficient users and 
efficient prospective users and the likely costs of end users, 

having regard to the national gas objective (NGO), the form of regulation factors 
and any other matter it considers relevant. 

• A pipeline that is not covered is subject to a negotiate/arbitrate regime under 
Chapter 6A of the NGL and Part 23 of the NGR. 

Concerns about whether the existing regulatory framework is fit for purpose and provides 
a coherent and proportionate response to the problems it seeks to address have been 
raised following several reviews of the NGL and NGR. ‘Options to improve gas pipeline 
regulation’ (October 2019) (Consultation RIS) proposes four options to resolve those 
concerns and, in particular, the concern that the use of the coverage test is potentially 
leading to under regulation and inefficient investment in and use of gas pipelines.2 This 
concern arises out of the Australian Competition and Commission’s (ACCC) finding in its 
‘Inquiry into the east coast gas market’ in April 2016 that the current regulatory regime 
(including the threat of regulation) has not prevented monopoly pricing for gas 

 
1 The pipeline coverage criteria are— (a) that access (or increased access) to pipeline services provided by means of the 
pipeline would promote a material increase in competition in at least 1 market (whether or not in Australia), other than the 
market for the pipeline services provided by means of the pipeline; (b) that it would be uneconomic for anyone to develop 
another pipeline to provide the pipeline services provided by means of the pipeline; (c) that access (or increased access) to 
the pipeline services provided by means of the pipeline can be provided without undue risk to human health or safety; (d) 
that access (or increased access) to the pipeline services provided by means of the pipeline would not be contrary to the 
public interest. 

2 COAG Energy Council, Options to improve gas pipeline regulation, COAG Regulation Impact Statement for consultation, 
October 2019, p. 51 
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transportation services.3 The ACCC recommended in its report that the Council of 
Australian Governments Energy Council (COAG) introduce a new market power based 
test for the regulation of gas pipelines. Options 2 and 3 set out in the Consultation RIS 
replace the current coverage test with a hybrid market power-NGO test.  

The Australian Pipelines and Gas Association is seeking to understand: 

(a) the material differences between the threshold for regulation under the ‘form of 
regulation’ test under section 122 of the NGL (including the form of regulation 
factors) and the hybrid market power-NGO test proposed by the ACCC; 

(b) whether the existing form of regulation test presents a materially higher 
threshold for regulation than the hybrid market power-NGO test; and 

(c) whether it is appropriate for a regulatory agency to be responsible for both 
making declaratory decisions on which gas pipelines to regulate and the 
regulation of those gas pipelines. 

2 Executive Summary  

In summary: 

• The form of regulation test requires an evaluative judgement to be made by the 
regulator having regard to the likely costs of regulation, the likely effectiveness 
of regulation, the NGO and the form of regulation factors (which are factors that 
may establish market power but also include broader economic considerations).  
Whereas the proposed hybrid market power-NGO test requires the regulator to 
be positively satisfied that the pipeline has substantial market power and that 
regulation will or is likely to contribute to the achievement of the NGO. Cast in 
this way the legal character of the decisions by the regulators are quite different 
with different legal consequences. A ‘power’ to make a form of regulation 
determination that is cast as a broadly evaluative decision requires (and 
permits) the exercise of judgement. A power to make a decision that is 
conditional (the regulator must be satisfied) on findings of fact and economic 
characterisation (existence of substantial market power) places a greater legal 
burden on the regulator to ensure it has probative factual material to support the 
finding that the condition is satisfied. 

• The significance of each factor in the form of regulation test may vary 
depending upon the circumstances of each application, and so may vary across 
applications. In practice, this means that the NCC uses its discretion in making 
its evaluative judgement having regard to the form of regulation factors to 
determine, subject to its understanding of the specific market dynamics at play, 
where on the ‘light’ to ‘full’ spectrum of regulation the pipeline sits, and what 
level of regulation is necessary in those circumstances. Conversely, the hybrid 
market power-NGO test requires the relevant decision-making body to be 
satisfied that the pipeline has ‘substantial market power’ and satisfied that 
regulation ‘will or is likely to contribute to the NGO’. 

• It is our view that the existing form of regulation test presents an ‘easier’ 
threshold for regulation than the hybrid market power-NGO test. The distinction 
is in the framing of the decision making power (that is the statutory language 
used is key – sections 110 and 122 of the NGL provide that the NCC must 
make a decision and in making that decision it must consider broad evaluative 
criteria as compared to the proposed ‘hybrid market power test’ that requires a 

 
3 ACCC, Inquiry into the east coast gas market, April 2016, p. 18. 
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positive finding of substantial market power and then consideration of evaluative 
criteria).  

• As to the scope of matters that a decision maker would take into account under 
section 122 of the NGL as compared to the matters that would be considered in 
the proposed ‘hybrid market power-NGO test’ we do not believe there is a 
material difference. Under section 122 the decision maker must consider the 
NGO, the form of regulation factors (which focus on questions of market power, 
but which include broader economic considerations) and may consider any 
other relevant matters. Under the proposed ‘hybrid market power-NGO test’ the 
decision maker will consider (and must find) substantial market power and 
contribution to the NGO.  

• In our view, it is not suitable for such similar criteria to be used to determine the 
different questions of whether a pipeline should be regulated and, if so, what 
form of regulation the pipeline should be subject to. The form of regulation test 
was designed to be used with the coverage criteria, which did not expressly 
address market power. There is a risk that a pipeline that is found to satisfy the 
proposed hybrid market power-NGO test will then become subject to full 
regulation due to the similarities between the proposed hybrid market power-
NGO test and the form of regulation test. As a result, it is also our view that the 
form of regulation test should be amended so that it:  

o imposes a higher threshold for full regulation; and  

o is therefore enabled to fulfil its purpose in determining whether a 
pipeline should be subject to either full or light regulation.  

The hybrid market power-NGO test is suitable as a test for regulation, however, 
it is important that it only determines whether a pipeline should be subject to 
regulation or not. The form of regulation required is a separate question and 
therefore requires a separate assessment, which requires a different test. 

• We consider that the form of regulation test can and should be strengthened by 
requiring the regulator to be satisfied that the effectiveness of a form of 
regulation (or the benefit from having a form of regulation imposed) exceeds the 
costs of its imposition. Such a test would impose a higher standard than the 
current form of control test for the purposes of distinguishing between pipelines 
that should be subject to full regulation and those pipelines that should be 
subject to a lighter form of regulation. 

• The NGL, Part IIIA of the Competition and Consumer Act 2010 (Cth) (CCA) 
(National Access Regime) and the National Electricity Law all separate the 
functions of decision makers (NCC and AEMC) who determine the scope and 
form of regulation from the decision makers (ACCC and AER) who are 
responsible for the application of the regulation. The distinction between the two 
roles was first recommended by the Hilmer Committee and adopted by COAG 
in intergovernmental agreements dealing with competition and energy policy. 
We do not see any policy basis to abandon this approach. The risks of a single 
agency both determining the scope/incidence and implementation of rules of 
economic regulation include the risk that the single regulator is subject to 
confirmation bias (the risk that regulators have an unconscious bias towards the 
benefits of regulation and therefore have a bias towards decisions that increase 
the scope of regulation). 
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3 Material differences between the hybrid market power-NGO test 
and form of regulation test and threshold for regulation 

The hybrid market power-NGO test and form of regulation test perform different functions 
in Options 2 and 3 of the Consultation RIS. As described in the introduction above, under 
these options the hybrid market power-NGO test will replace the coverage criteria. It is 
therefore the test used to determine whether or not a pipeline should be regulated.4 The 
form of regulation test is a second test that is used to determine the form of regulation to 
apply to a pipeline once it has passed through the gateway of the hybrid market power-
NGO test in the case of Option 2 of the Consultation RIS (for Option 3 of the Consultation 
RIS, only pipelines that do not provide third party access have to pass through the hybrid 
market power-NGO test gateway with other pipelines automatically subject to regulation). 

We describe and compare the market power-NGO and form of regulation tests in the 
following sections. 

3.1 The proposed market power-NGO test 

Options 2 and 3 in the Consultation RIS suggest replacing the existing coverage test with 
a hybrid market power-NGO test that would require the regulator to be satisfied that: 

• the pipeline has substantial market power; and 

• regulation will or is likely to contribute to the achievement of the NGO.  

In order to satisfy this test, the regulator must be positively satisfied of both elements 
based on the ACCC proposal presented in Box 7.6 of the Consultation RIS. The elements 
of this test have been subject to previous judicial consideration, which we consider is 
likely to be used by the regulator to guide their decision-making. We consider each 
element below. 

Substantial market power 

Market power is the power to behave in a market, for a sustained period, in a manner not 
constrained by competitors in that market.5 The essence of market power is the absence 
of constraint.6 In assessing whether a corporation has market power, courts have regard 
to the extent to which the corporation is constrained by the conduct of competitors, 
potential competitors, suppliers and customers. 

The courts have set out the following factors to be taken into account when considering 
whether a corporation has market power:7 

• the ability of a firm to raise prices above the supply cost (the minimum cost an 
efficient firm would incur in producing the produce) without rivals taking away 
customers in due time; 

• the extent to which the firm’s conduct in the market is constrained by that of 
competitors or potential competitors; 

 
4 In the case of Option 2 in the Consultation RIS, this gateway decision will be relevant to all pipelines. However, in the case 
of Option 3 in the Consultation RIS, this test will only be relevant to those pipelines that do not provide third party access. 
Under Option 3, the hybrid market power-NGO test will not be a relevant to pipelines that provide third party access 
because they will be automatically regulated. 

5 Melway Publishing Pty Ltd v Robert Hicks Pty Ltd (2001) 205 CLR 1 

6 Boral Besser Masonry Ltd v ACCC (2003) 215 CLR 374 

7 Dowling v Dalgety Australia Ltd [1992] FCA 35. These factors were drawn primarily from Queensland Wire Industries Pty 
Ltd v Broken Hill Pty Co Ltd (1989) 167 CLR 177 and from Arnotts Ltd v TPC (1990) 24 FCR 313 
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• the market share of the firm, although this alone is not generally determinative 
of market power; 

• the existence of vertical integration, although this alone is not generally 
determinative of market power; and 

• the extent to which it is rational or possible for new entrants to enter the market 
– the extent of barriers to entry. 

Nonetheless, the criteria for determining whether a corporation has market power are not 
fixed. There will be a wide variety of circumstances (arising both within and outside of the 
relevant market) which may bear on the question of whether a corporation has market 
power.  

Further, the hybrid market power-NGO test refers to a pipeline having ‘substantial’ market 
power. A corporation will not have a substantial degree of market power unless it has a 
considerable or large degree of such power. It is a relative concept,8 and courts generally 
look to the circumstances of each case in identifying whether the requisite degree of 
market power exists. 

Expert economic evidence will be useful to demonstrate whether a pipeline has market 
power and whether that market power (if any) is substantial. Whether a pipeline has 
market power and whether that market power is substantial is a matter on which 
reasonable minds may differ. 

Contribution to the NGO 

As stated above, the test proposed in the Consultation RIS also requires the relevant 
regulator to be satisfied that regulation of a pipeline will or is likely contribute to the 
achievement of the NGO.  

The NGO is an economic concept, which mirrors the national electricity objective (NEO) 
set out in the NEL. As set out in the Minister’s second reading speech for the NGL in 
2008:9 

The alignment between the objectives of the gas and electricity regime is an 
important foundation for the regime. A single consistent objective across gas 
and electricity will increase the prospect that the regimes remain closely aligned 
over the long term, even in light of the capacity in both regimes for interested 
parties to make applications to change rules through the Australian Energy 
Market Commission. 

This deliberate alignment between the NGO and NEO suggests that it is a term of 
regulatory art the meaning of which does not necessarily accord with the plain meaning of 
the language used. The regulator should consider expert evidence when interpreting the 
NGO as well as the existing case law on the meaning of NEO and NGO that has 
developed over time as discussed immediately below. 

The NEO has been interpreted in a manner consistent with its economic underpinnings:10 

The national electricity objective provides the overarching economic objective 
for regulation under the Law: the promotion of efficient investment in the long 
term interests of consumers. Consumers will benefit in the long run if resources 
are used efficiently, i.e. resources are allocated to the delivery of goods and 
services in accordance with consumer preferences at least cost. As reflected in 
the revenue and pricing principles, this in tum requires prices to reflect the long 

 
8 Universal Music Australia Pty Ltd v ACCC [2003] FCAFC 193 

9 Hon P Holloway SALCPD (30 April 2008) 2636. 

10 Application by ElectraNet Pty Ltd (No 3) [2008] ACompT [15]. See also, Application by Energy Australia and Others 
[2009] ACompT 8 [18].   
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run cost of supply and to support efficient investment, providing investors with a 
return which covers the opportunity cost of capital required to deliver the 
services. 

As described in this quote, whether a determination that a pipeline should be regulated 
must take into account the likely investment effects such regulation would have along 
with allocative efficiency considerations. That is, the economic well-being of service 
providers should be considered and promoted so that they are able to invest 
appropriately in the development and maintenance of pipelines. In particular, the NGO is 
to promote the long term interests of consumers generally. 

3.2 Form of regulation test  

The form of regulation test is used to determine whether a pipeline should be subject to 
full or light regulation if the regulator has determined that the pipeline should be subject to 
regulation:  

• Full regulation is concerned with ex ante approval by the relevant regulator of 
an access arrangement put forward by a pipeline operator setting out the terms 
and conditions for access to a pipeline.  

• Conversely, light regulation is intended to be a less expansive and less costly 
form of regulation which:  

‒ may involve the voluntary submission of a limited access regime 
(largely dealing with non-price terms of access); and  

‒ if necessary, ex post determination of access prices through a 
negotiate/arbitrate process similar to that for services declared under 
Part IIIA of the Competition and Consumer Act 2010 (Cth) (CCA). 

Under section 122 of the NGL, in applying the form of regulation test, the NCC must 
consider: 

(a) the likely effectiveness of the forms of regulation provided for under the NGL 
and the NGR to regulate the provision of the pipeline services (the subject of 
the application) to promote access to pipeline services; and  

(b) the effect of the forms of regulation (being full or light) on: 

(i) the likely costs that may be incurred by an efficient service provider; 
and  

(ii) the likely costs that may be incurred by efficient users and efficient 
prospective users; and  

(iii) the likely costs of end users.  

In doing so, section 122(2) also stipulates that the NCC : 

(a) must have regard to the NGO (discussed above); and 

(b) must have regard to the form of regulation factors; and  

(c) may have regard to any other matters it considers relevant.  

The requirement for the NCC to consider the costs and effectiveness of the form of 
regulation was intended to ensure that the effectiveness of regulation and the costs of 
imposing it is considered with the NGO and form of regulation factors guiding the 
regulator:11 

 
11 Hon P.F. Conlon SALCPD (4 April 2008) 2889. 
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Determining how covered pipeline services are to be regulated requires an 
assessment of the potential for market power to be exploited by a service 
provider. The National Gas Law requires the National Competition Council to 
consider the likely effectiveness of light regulation as opposed to access 
arrangement regulation in promoting access to pipeline services in light of the 
costs of each form of regulation. Accordingly, where light regulation can reduce 
the costs of regulation while still providing an effective check on a pipeline's 
market power, the light regulation option should be available. Light regulation 
may be particularly relevant for point to point transmission pipelines with a small 
number of users who have countervailing market power. 

The National Gas Objective and 'form of regulation factors' guide this 
assessment of the form of regulation to apply to covered pipeline services… 

We would not, however, describe the form of regulation test as a cost benefit analysis 
because the regulator is only required to consider the costs and effectiveness of different 
forms of regulation having regard to the form of regulation factors and NGO. Unlike the 
hybrid market power-NGO test, there is no requirement for the regulator to be satisfied 
that the effectiveness of a type of regulation exceeds its costs. Instead, the form of 
regulation test gives the regulator significant discretion. This discretion is demonstrated 
by the evaluative criteria set out in the form of regulation factors, which are described 
below. 

3.3 Form of regulation factors 

Section 16 of the NGL provides that the form of regulation factors are: 

(a) the presence and extent of any barriers to entry in a market for pipeline services 
– many services provided by pipelines can be characterised as natural 
monopolies and need to be regulated to ensure that consumers' interests are 
met; 

(b) the presence and extent of any network externalities (that is, 
interdependencies) between a natural gas service provided by a service 
provider and any other natural gas service provided by the service provider; 

(c) the presence and extent of any network externalities (that is, 
interdependencies) between a natural gas service provided by a service 
provider and any other service provided by the service provider in any other 
market; 

(d) the extent to which any market power possessed by a service provider is, or is 
likely to be, mitigated by any countervailing market power possessed by a user 
or prospective user; 

(e) the presence and extent of any substitute, and the elasticity of demand, in a 
market for a pipeline service in which a service provider provides that service; 

(f) the presence and extent of any substitute for, and the elasticity of demand in a 
market for, electricity or gas (as the case may be); and  

(g) the extent to which there is information available to a prospective user or user, 
and whether that information is adequate, to enable the prospective user or 
user to negotiate on an informed basis with a service provider for the provision 
of a pipeline service to them by the service provider. 

The form of regulation factors include factors that will be considered when considering 
whether a pipeline has market power, as described in section 3.1 above, but they also 
include factors that represent broader economic considerations.  
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Importantly, the form of regulation factors are not determinative. Instead, the regulator is 
only required to have regard to the form of regulation factors. The discretionary nature of 
the consideration of the form of regulation factors is demonstrated by the NCC’s Gas 
Guide, in which it comments that the requirement that it ‘must have regard’ to the form of 
regulation factors does not mean that each factor is to be given the same weight in 
determining the form of regulation.12 The significance of each factor may vary depending 
upon the circumstances of each application, and so may vary across applications. For 
example, it is possible that different factors may be more or less significant depending 
upon whether the application is for a transmission or distribution pipeline.13 

3.4 Material differences between the two tests and threshold for 
regulation 

Although there is a degree of similarity between the factors that must be considered by 
the regulator under the hybrid market power-NGO test and the form of regulation test, the 
key difference between them is the discretion provided to the regulator under each test: 

• For the hybrid market power-NGO test, the regulator must be positively satisfied 
that the pipeline has substantial market power and that regulation will or is likely 
to contribute to the achievement of the NGO. The hybrid market power-NGO 
test is therefore conditional on findings of fact and economic characterisation. 
The regulator needs probative factual material in order to reach this conclusion. 

• For the form of regulation test, the regulator has discretion to determine the 
form of regulation having considered its costs and effectiveness having regard 
to the form of regulation factors and NGO. This test is evaluative and 
discretionary. The regulator only needs to show that it has considered or had 
regard to the relevant factors rather than being placed under a burden to 
demonstrate that particular factors have in fact been satisfied.  

For this reason, we consider that the hybrid market power-NGO test imposes a higher 
threshold on the regulator. This is not to say that the hybrid market power-NGO test is a 
high threshold – whether a pipeline has substantial market power is a matter on which 
reasonable minds may differ and that some regulation is likely to contribute to the NGO. 

The form of regulation test includes some additional factors that must be considered by 
the regulator, such as the costs and effectiveness of the form of regulation as well as 
other economic considerations that form part of the form of regulation factors (such as the 
availability of information). The form of regulation test specifically requires the regulator to 
consider or have regard to these factors, but many of these factors are likely to be 
considered in the hybrid market power-NGO test given that they are questions of market 
power or alternatively could be used to argue that regulation will or is likely to contribute 
to the NGO. We do not consider the matters that must be considered between the two 
tests to be substantially different as a result. 

In our view, it is not suitable for such similar criteria to be used to determine the different 
questions of whether a pipeline should be regulated and, if so, what form of regulation the 
pipeline should be subject to. The form of regulation test was designed to be used with 
the coverage criteria, which did not expressly address market power. There is a risk that 
a pipeline that is found to satisfy the proposed hybrid market power-NGO test will then 
become subject to full regulation due to the similarities between the proposed hybrid 
market power-NGO test and the form of regulation test. As a result, it is our view that the 
form of regulation test should be amended so that it: 

• imposes a higher threshold for full regulation; and  

 
12 NCC Gas Guide (October 2013) 83.  

13 Ibid. 
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• is therefore enabled to fulfil its purpose in determining whether a pipeline should 
be subject to either full or light regulation.  

The hybrid market power-NGO test is suitable as a test for regulation, however, it is 
important that it only determines whether a pipeline should be subject to regulation or not. 
The form of regulation required is a separate question and therefore requires a separate 
assessment, which requires a different test. 

To ensure that the form of regulation test is different, the form of regulation test can and 
should be strengthened by requiring the regulator to be satisfied that the effectiveness of 
a form of regulation (or the benefit from having a form of regulation imposed) exceeds the 
costs of its imposition. Such a test would impose a higher standard than the current 
discretionary form of control test for the purposes of distinguishing between pipelines that 
should be subject to full regulation and those pipelines that should be subject to a lighter 
form of regulation.  

We are also of the view that this amendment would encourage more consistency in the 
application of the form of regulation test. This is because the discretion afforded to the 
regulator applying the test would be reduced as the regulator would be required to 
demonstrate that the net benefit of the form of regulation exceeds the costs of its 
imposition. 

4 Regulatory agencies in two roles 

The Consultation RIS raises the issue that the current governance arrangements 
applying to coverage, revocation of coverage and greenfield exemption decisions may be 
giving rise to unnecessary costs and delays. Consideration is therefore being given to 
whether other governance arrangements may be more appropriate.14  

In particular, the Consultation RIS is considering whether a single organisation that has 
sufficient experience in the gas market and economic regulation, more generally, should 
be accorded responsibility for making decisions on whether a pipeline should be 
regulated and whether a greenfield exemption should be granted.15 

The organisations that could potentially be given responsibility for these decisions, 
include:16 

• the NCC; 

• the ACCC; or 

• the relevant regulator (i.e. the AER and the Economic Regulation Authority 
Western Australia). 

Although it is our view that for public interest reasons regulatory and declaratory functions 
should continue to be addressed by separate regulatory agencies/Minister, examples of 
agencies performing dual roles in recent times demonstrates to us that it is not unlikely 
that a single regulatory agency may be granted the power to make declaratory decisions 
in relation to gas pipelines as well as determinations in relation to the regulation of those 
pipelines. 

 
14 Ibid p. 63. 

15 Ibid.  

16 Ibid.   
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4.1 The declaratory function should remain with the Minister/NCC 
because it is in the public interest 

The Hilmer Report (the Report) considered the national access regime under Part IIIA of 
the CCA in 1993. The Report found that a legislated right of access should be created by 
Ministerial declaration under legislation, rather than by a court, tribunal or other unelected 
body. This is because the decision to grant access involves evaluating the public interest, 
and this is one of the government’s primarily responsibilities.17 We are of the view that the 
same principle should apply to gas pipelines considering their monopolistic 
characteristics and the importance of access even though the replacement of the 
coverage test with the hybrid market power-NGO test would remove express reference to 
the public interest. 

More recently, the Competition Policy Review Panel (the Panel) considered a similar 
governance issue in its 2015 ‘Final Report: Competition Policy Review’ when assessing 
whether energy regulation should be separated out from the ACCC. The Panel 
acknowledged that the:18  

• culture and analytical approach required to regulate an industry differs from 
those typically characteristic of a competition law enforcement agency; and  

• risk that an industry regulator’s views about the structure of a particular market 
could influence a merger decision.  

Resultantly, the Panel saw benefit in focusing the ACCC on its competition and consumer 
functions and separating out its current access and pricing functions into a separate, 
dedicated regulator. It further noted that separating these functions out would also avoid 
the possibility of an industry-specific regulator being susceptible to ‘capture’ by the 
regulated industry, which is in the public interest.  

Similarly, a regulator that has both the declaratory and the regulatory functions will be 
susceptible to confirmation bias under which the regulator regulates the prices or 
revenues of pipelines in order to justify its decision as to whether the pipeline should be 
regulated and the form of regulation imposed and the risk that regulators have an 
unconscious bias towards the benefits of regulation and therefore have a bias towards 
decisions that increase the scope of regulation. 

4.2 Recent examples of agencies performing dual roles  

However, it is important to note that the Panel did not foresee any conflict in a single 
regulator performing both functions and anticipated that there may be benefits. It also 
noted that, under the current telecommunications access regime (in Part XIC of the 
CCA), the ACCC performs both the declaration and arbitration functions. The 
Government has remained ‘open’ to this recommendation.19  

Further, as of 1 July 2014, the ACCC now provides secretariat services to the NCC, 
including advice and support in relation to NCC recommendations, decisions and 
reporting, and administrative decisions. The NCC is an independent statutory entity with 
its current responsibilities and membership (in accordance with Part IIIA of the CCA), 
despite the fact it draws on ACCC resources.  

Given the above it is possible that a single regulatory agency (the ACCC) may be granted 
the power to make declaratory decisions in relation to gas pipelines as well as 
determinations in relation to the regulation of those pipelines. 

 
17 Hilmer et al, National Competition Policy Review, August 1993, p. 250.  

18 Harper et al, Final report: Competition Policy Review, March 2015, p. 80-. 

19 Australian Government, Australian Government Response to the Competition Policy Review, 2015, p. 38.  
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Nevertheless, it is our view that for public interest reasons regulatory and declaratory 
functions should continue to be addressed by separate regulatory agencies/Minister. The 
risks of a single agency both determining the scope/incidence and implementation of 
rules of economic regulation include the risk that the single regulator is subject to 
confirmation bias. Further, this separation of powers acts as a ‘check and balance’ to limit 
the power of each decision-making body in order to prevent the abuse of power.  

It is significant that the Harper Review, which undertook the most substantial stocktake of 
the competition policy framework across the Australian economy since the Hilmer 
Review, like the Hilmer Review, saw benefit in separating out the functions of the ACCC. 
Despite 22 years sitting between the Hilmer Review and the Harper Review, and a vastly 
different economic climate. both reviews reached similar conclusions. We encourage the 
COAG Energy Council to reach the same conclusion for gas pipelines under the NGL, 
and ensure declaratory and regulatory functions are kept separate. 
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Executive Summary 
The purpose of this report is to demonstrate that the investment that occurred in 
Australian gas pipeline infrastructure over the past decade has yielded very substantial 
economy-wide economic benefits. This investment occurred under a national gas 
regulatory framework that was designed in a way that facilitated it, including through 
proportionate application of full and light forms of economic regulation and specific 
greenfields investment incentive provisions. It highlights that a regulatory environment 
that is compatible with encouraging investment can deliver sustainable and very 
material economic benefits.  

Recent changes to the national gas regulatory framework, including the implementation 
of new information disclosure and arbitration provisions under Part 23 of the National 
Gas Rules (NGR), have weakened investment incentives, including through the re-
coverage of previously unregulated pipelines under the NGR. Many of these pipelines 
invested significantly in greenfields and existing pipeline capacity augmentations 
and/or extensions over the preceding decade.   

The change in regulatory settings is apparent and may become more antagonistic to 
investment, or result in higher transmission charges in the foreseeable future for any 
investment that does occur.  The COAG Energy Council recently released a consultation 
paper associated with additional proposed reforms to the national gas regulatory 
framework. All reform options, except for retention of the status quo, entail the 
implementation of more onerous regulatory obligations on gas pipelines.  

Notwithstanding the significant investment in pipeline infrastructure over the past 
decade, the COAG Energy Council considers that there is a severe risk if the status quo 
is preserved.  This view appears to give primacy to concerns about possible under-
regulation of gas pipelines because in COAG’s view, if market power is being exercised 
in an unconstrained manner it can have a range of deleterious effects on efficiency and 
consumers more generally.  

Importance of preserving investment incentives 
In our view, the COAG Energy Council’s Consultation Paper gives too little attention to 
maintaining gas pipeline investment incentives given the identified requirement for 
such investment to accommodate an increasing flow of gas from northern to southern 
Australian markets, including by AEMO in its recent Gas Statement of Opportunities.     

The lack of attention to gas pipeline incentives in the Consultation Paper is reflected in 
the preliminary risk assessment and cost benefit analysis framework that is presented. 
In our view, the costs associated with weaker investment incentives arising under the 
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reform options is not addressed in the CBA. Indeed, one of the identified benefits is 
increased pipeline investment due to regulatory certainty. In contrast, the identified 
costs are primarily focussed on administrative compliance tasks associated with the 
application of economic regulation. The wider economic costs of delayed investment, or 
the impact of higher transmission charges in the foreseeable future for any investment 
that does occur, is not considered. 

Approach to estimating economic benefits of gas pipeline 
investment 
Our analytical framework for this economic benefit estimation task is comprised of the 
following key steps: 

• define an historical factual and hypothetical counterfactual scenario, which is 
effectively an assessment of the world ‘with and without’ the gas pipeline 
investment over the past decade; 

• estimate the impacts on gas demand, supply and wholesale prices under the 
counterfactual (‘without’) scenario, including developing estimates of gas flows (i.e. 
demand and supply) and changes to wholesale gas prices under the two scenarios 
(having regard to the different pipeline network configurations under each 
scenario); 

• assess the impacts on upstream and downstream investment under the two 
scenarios, including gas exploration and production, as well as end-use gas prices; 
and 

• estimate and compare the differential economy-wide financial impacts of pipeline 
investment under the two scenarios, as well as qualitative benefits derived by users 
of the expanded gas transmission pipeline network. 

Estimate of economic benefits from pipeline investment 
The table below presents the results modelled under the counterfactual scenario. 

Table 1  Results of CGE modelling under the counterfactual scenario (June $2019) 
Year GDP ($m)a Employment (FTE) 

2008 -88.91 -450 

2009 -964.34 -872 

2010 -276.65 -673 

2011 -6.74 -772 

2012 -717.42 -4299 
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Year GDP ($m)a Employment (FTE) 

2013 -2,287.36 -10775 

2014 -3,200.52 -12525 

2015 -2,857.58 -8227 

2016 -3,835.57 -6239 

2017 -4,102.22 -5519 

2018 -4,200.00 -5484 

a All GDP impacts are presented in $2019. 
Source: EY CGE model, ABS series A2304350J, Synergies calculations. 

The table shows that in the absence of the investment in nominated pipelines (being 
QGP, EGP and QSN Link), economic activity in Australia would have reduced, in 2018 
alone by over $4bn). Additionally, and perhaps more relevantly, the pipeline 
investments have supported well over 5000 additional Australian jobs. These beneficial 
impacts are likely to grow over time due to the increasingly southwards flow of gas to 
east coast markets, which in turn make future investment in gas pipelines all the more 
important for the long term interests of energy users.   

These pipeline investments have led to the development of a more integrated, 
interconnected eastern gas pipeline network. This increased integration and 
interconnectivity has provided additional benefits to network users through expanded 
service offerings (e.g. gas storage options), increased flexibility in contracting 
arrangements as well as the benefits derived from more efficient operation of the 
network and the benefits of shippers being able to access a wider range of gas sources. 
In contrast, the reduced capital investment under the hypothetical counterfactual 
scenario would have jeopardised these benefits. These benefits were not explicitly 
incorporated into the modelling, which highlights the conservativism of assessed 
benefits.  

Importance of preserving pipeline investment incentives 
Recent reports on the Australian gas market have indicated that significant new pipeline 
infrastructure will be needed to ensure available gas supply reaches the relevant east 
coast markets, with an increasing southward trend of gas flow already evident and 
highly likely to increase. This reflects the increasing importance of Queensland and 
Northern Territory gas supply to southern markets.   

Most importantly, AEMO’s Gas Statement of Opportunities (March 2019) concluded that 
despite new gas developments, gas reserves and production from fields in the southern 
states will continue to decline and there will be more reliance on Queensland supplies 
to meet the southern market demand.  It also concluded that in the absence of additional 
southern states gas reserves, pipeline infrastructure upgrades will be necessary to 
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deliver gas from northern to southern states leading to supply gaps predominately over 
the winter months.   

Similarly, a December 2019 report by Energy Quest for the NSW Chamber of Business 
argued that there is a relatively urgent need for upgraded pipeline infrastructure 
capacity to match the new patterns of supply and demand across Eastern Australia, 
including potentially the MSP and SWGP.1 

Conclusion 
In our view, we consider that the CBA undertaken in relation to the COAG Energy 
Council’s proposed gas pipeline regulation options should not include a benefit 
associated with regulatory certainty promoting investment under the proposed reforms. 
This is because each of them (except the status quo) will result in additional regulatory 
obligations on gas pipelines, as well as increase the potential for more heavy handed 
regulation to be applied to Part 23 pipelines.    

Further, we consider that a disbenefit of reduced economic activity due to foregone or 
delayed pipeline investment should be netted off any estimated upstream and 
downstream benefits in the CBA associated with the proposed reform options. This 
adjustment will recognise that a less favourable pipeline investment environment cannot 
meaningfully facilitate the same level of broader economy-wide benefits that occurred 
due to strong pipeline investment under the more favourable gas regulatory framework 
of the past decade. Over the decade to 2018, this impact has been increasing to the extent 
that the pipeline investments over the period enhanced GDP by over $4billion in FY2018. 
The changing gas flows in the Eastern Australian gas market make future investment in 
gas pipelines all the more important for the long term interests of energy users.   

 
1  NSW Business Chamber, Running on Empty: How to keep NSW fueled for the future, p 25 & 28 
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1 Introduction 
The gas pipeline industry in Australia underpins economic growth and prosperity by 
delivering energy reliably to high value end uses. Over the past ten years, the regulatory 
and policy settings in the gas pipeline sector have facilitated strong investment that has 
led to the development of a mature gas pipeline network in eastern Australia. This 
network has played a critical role in sustaining industries that represent major sources 
of employment and economic growth, with the natural gas that is transported through 
the pipeline network being the largest provider of stationary energy in Australia.2  

Despite this, national energy policy has become increasingly focused on short term 
prices paid by energy users and shippers, while the importance of maintaining long-
term investment incentives for pipeline infrastructure that make energy use possible in 
the first place has been given limited attention. Further, higher gas prices associated with 
Queensland LNG gas demand and associated tightened gas supply issues has been 
conflated with regulatory agency concerns about unregulated gas pipeline 
transportation prices. This has resulted in previously unregulated gas pipelines 
becoming subject by default to economic regulation under the new Part 23 of the 
National Gas Rules (NGR) without the application of any form of individual pipeline 
market power test. Ironically, the likely impact of these regulatory settings will be to 
increase the cost of gas transmission for any new investment, at least for the foreseeable 
future.  

Given these regulatory and policy settings, the Australian Pipeline and Gas Association 
(APGA) has engaged Synergies Economic Consulting (Synergies) to estimate the 
economic contribution of investment in gas transmission pipelines in the eastern States 
since 2008 using Computable General Equilibrium (CGE) modelling. This includes the 
economic impact of direct investment in gas pipeline infrastructure and the upstream 
and downstream economic activity contingent upon the reliable supply of gas via the 
pipeline network. This analysis is very relevant to the COAG Energy Council’s current 
gas pipeline regulatory impact consultation process associated with further pipeline 
regulation reform it is proposing under the NGR, including in relation to Part 23.   

The rest of this report is structured as follows: 

• section 2 sets out background information relevant to the assessment; 

• section 3 describes the approach to undertaking the analysis; 

• section 4 sets out investment and market outcomes under the base scenario; 

 
2 APGA “About gas: The role of natural gas in Australia”,  https://www.apga.org.au/gas-facts-and-figures 

https://www.apga.org.au/gas-facts-and-figures
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• section 5 sets out the definition of the counterfactual scenario and the associated 
investment and market outcomes; and 

• section 6 discusses the economic benefits attributable to investment outcomes under 
the base scenario, including the results from the CGE modelling. 
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2 Background 
Access to reliable, efficient energy is critical to supporting industrial activity and 
economic growth. Natural gas is Australia’s third largest source of energy and accounts 
for approximately 25 per cent of Australia’s total energy needs. Key activities that rely 
on natural gas include power generation, metal refining, chemical production, 
manufacturing of construction materials, and biohazard disposal. Natural gas is also a 
key source of energy for household consumption. 

The export of Liquefied Natural Gas (LNG) from Eastern Australia has also been a major 
contributor to economic growth in recent years. LNG exports from Queensland in 
2018/19 totalled $15.4 billion, accounting for around 18 per cent of the State’s total 
exports.3  

Gas transmission pipelines play a critical role in providing consumers with access to gas. 
Australia has over 39,000 kilometres of gas transmission pipelines that transport gas 
from production regions to gas users. The past decade has seen strong investment in the 
gas transmission pipeline sector, particularly in the eastern states, where capital 
investments have facilitated the development of an interconnected grid of gas 
transmission pipeline infrastructure covering Queensland, New South Wales, Victoria, 
South Australia, Tasmania and the Australian Capital Territory.  

In addition to the development of an interconnected gas transmission pipeline network, 
these capital investments have transformed the majority of the gas transmission 
pipelines into bi-directional pipelines, providing gas consumers with greater flexibility 
in terms of contracting and trading. 

The eastern and central gas transmission network is shown in the figure below. 

 
3  ‘Booming Export Data means More Jobs’; Premier and Minister for Trade; 7 August 2019; DOA: 24 September 2019; 

See: http://statements.qld.gov.au/Statement/2019/8/7/booming-export-data-means-more-jobs 

http://statements.qld.gov.au/Statement/2019/8/7/booming-export-data-means-more-jobs
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Figure 1 Eastern gas markets, pipelines and storages 

 
Source: Australian Energy Regulator. Note the Northern Gas Pipeline was commissioned after the period under consideration in this study.  
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The policy and regulatory environment are key determinants of the efficiency of 
investment in all infrastructure sectors. Stable policy and regulatory settings in the gas 
sector over the past decade engendered confidence amongst pipeline owners of 
proportionate regulatory intervention applied only in situations where a robust test for 
the existence of significant market power was satisfied. This confidence, in turn, 
facilitated the significant investment in the gas transmission pipeline infrastructure that 
has led to the emergence of the east coast gas network shown in the figure above.  

However, the ACCC’s July 2016 Inquiry into the East Coast Gas Market and subsequent 
Gas Market Reform Group reform recommendations that resulted in implementation of 
the Gas Pipeline Information Disclosure and Arbitration Framework under Part 23 of 
the NGR, are examples of recent policy and regulatory processes that are undermining 
the previous policy and regulatory framework that was conducive to pipeline 
investment.  

As a consequence, these changes have potentially compromised the responsiveness of 
the sector to future investment opportunities, particularly for higher risk investments. It 
is in this context that further concern arises as to whether the latest proposed reforms by 
the COAG Energy Council in a Consultation Regulatory Impact Statement (RIS) paper 
entitled ‘Options to improve gas pipeline regulation relating to Part 23 of the National 
Gas Rules’ (the Consultation RIS Paper) will adequately consider the economy-wide 
benefits of future pipeline investment.4  

2.1 COAG Energy Council’s RIS process 
The purpose of a RIS is to identify whether there is a need for regulation or government 
action, and if so, what form this action should take. The preferred option is the one that 
is expected to yield the greatest net economic benefit for the community. 

The COAG Energy Council argues in its Consultation RIS Paper that there are still 
several potential problems with the gas pipeline regulatory framework that may be 
having a detrimental effect on the efficient operation of the gas market, economic 
efficiency in upstream and downstream markets and the broader economy, and 
consumers more generally. However, it admits that it is difficult to know in some cases 
how significant the problems are.5  

 
4  COAG Energy Council (2019), Options to improve gas pipeline regulation, COAG Regulation Impact Statement for 

consultation, October. 

5  COAG Energy Council (2019), p vii 
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2.1.1 Risks associated with four proposed reform options 

The Consultation RIS Paper presents four reform options, including maintaining the 
status quo. However, it identifies the following key risks associated with maintenance 
of the status quo, such that it represents in its view a severe risk if retained:   

• Pipelines that should be subject to a heavier handed form of regulation will not be 
(i.e. the risk of under-regulation), which can result in shippers being more 
susceptible to exercises of market power with consequential effects for economic 
efficiency and consumers more generally. 

• Shippers have to negotiate on the basis of incomplete, inaccurate, confusing and/or 
asymmetric information, which can hinder the price discovery process, give rise to 
higher transaction costs and make shippers more susceptible to market power. 

• Vulnerability of smaller shippers to exercises of market power (because the threat 
of arbitration initiated by these shippers is not considered credible). 

In contrast, the application of regulation to pipelines with a greenfield exemption (under 
Part 23 as currently drafted) and that may distort the incentives service providers have 
to invest in new pipelines is regarded as a low risk. 

The identified risks for the three options other than adopting the status quo option are 
as follows:6 

• Option 2 – Regulation of pipelines with substantial market power, with the 
following risks: 

− Higher administrative costs for regulators and decision makers 

− Higher compliance and reporting costs for service providers 

− Continued existence of some information deficiencies resulting in higher 
search and transaction costs and making shippers more exposed to market 
power. 

− Smaller shippers potentially still exposed to exercises of market power.  

• Option 3 – Regulation of all third party access pipelines, plus pipelines not 
providing third party access if they pass a form of regulation test, with the following 
risks:  

− Higher administrative costs for regulators 

− Higher compliance and reporting costs for service providers  

 
6  COAG Energy Council (2019), p 156 
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− Unnecessary regulatory and compliance costs in cases of over-regulation. 

− Reduced greenfield investment incentives.  

• Option 4 – Regulation of all pipelines, with the following risks: 

− Higher administrative costs for regulators  

− Higher compliance and reporting costs for service providers 

− Unnecessary regulatory and compliance costs in cases of over-regulation  

− Reduced flexibility for shippers requiring more bespoke services on pipelines 
subject to the heavier handed form of regulation 

− Reduced greenfield investment incentives 

−  Reduced investment on pipelines subject to the heavier handed form of 
regulation because shippers are unable to agree to pay a different cost for new 
capacity, even where it may be prudent to do so. 

We note the identification of reduced greenfield investment incentives as risk factors 
under Options 3 and 4. However, the risks associated with reduced incentives for 
existing gas pipeline augmentation/extension is not identified under any of the four 
options (except perhaps under Option 4 indirectly in relation to the cost of new capacity 
under heavy handed regulation).  

Further to this risk identification, Question 43 of the Consultation RIS Paper asks: ‘Do 
you agree with the risks that have been identified for the status quo and Options 2-4? If not, please 
explain why, or if you think there are other risks that should be accounted for, please explain what 
the risks are and how significant you think the risks are under each option.’ 

Regulatory risk 

Access regulation as applied under the NGR creates regulatory risk because there is 
uncertainty regarding the outcome of any regulatory intervention and/or in terms of 
how the regulatory framework operates and is administered by the economic regulator. 
This risk arises under both lighter forms of regulation (Part 7 and Part 23) and full 
regulation (Part 9).  

Regulatory risk can have material and adverse consequences both for the access provider 
and for society as a whole. The main consequence of this risk is that it may undermine 
incentives to invest in regulated assets if the pipeline owner does not consider it will 
receive an adequate return on an asset with very long technical life. Hence, regulatory 
risk can lead to under-investment in infrastructure or delays in new investment.  

A light-handed regulatory framework may also result in over-compensation of the 
regulated firm with associated economic costs, particularly when market circumstances 
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for a specific pipeline’s services are favourable. However, the asymmetrical 
consequences of regulatory risk have been widely recognised. The Productivity 
Commission concluded in its review of the national access regime in the early 2000s that 
there is a potential asymmetry in the effects of regulatory error:7 

Over-compensation may sometimes result in inefficiencies in the timing of new 
investment in essential infrastructure (with flow-ons to investment in related 
markets), and occasionally lead to inefficient investment to by-pass parts of a 
network. However, it will never preclude socially worthwhile investments from 
proceeding. 

On the other hand, if the truncation of balancing upside profits is expected to be 
substantial, major investments of considerable benefit to the community could be 
forgone, again with flow-on effects for investment in related markets. 

In the Commission’s view, the latter is likely to be a worse outcome. Accordingly, it 
concurs with the argument that access regulators should be circumspect in their 
attempts to remove monopoly rents perceived to attach to successful infrastructure 
projects. 

In summary, the significant investment in Australian pipeline infrastructure over the 
past decade occurred under a national gas regulatory framework that was conducive to 
these investments, including generally proportionate application of forms of light and 
heavy handed economic regulation depending on robust market power assessments.  

In contrast, the recent reforms to this national regulatory framework, which has resulted 
in previously unregulated pipelines being subjected to the information disclosure and 
arbitration provisions of Part 23, has made it less conducive to investment, including 
because of the uncertainty associated with arbitration outcomes under Part 23.  

Further, we consider it is reasonably clear that Options 2, 3 and 4 presented in the 
Consultation RIS Paper will result in more prescriptive regulation applying under Part 
23 and a larger risk of Part 23 pipelines becoming subject to full regulation. This will 
further increase regulatory risk associated with future gas pipeline investment in 
greenfields and brownfields pipelines. As a result, we consider that COAG Energy 
Council should give much higher priority to this risk in assessing its reform options than 
currently appears to be the case.       

 
7  Productivity Commission (2001). Review of the National Access Regime. Inquiry Report number 17, p. 83 
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These more invasive regulatory options inevitably mean that investment cases for any 
investment in pipeline infrastructure will take into account this heightened risk profile 
– leading to: 

• delays or distorted investment due to the elevated risk profile – this means that 
pipeliners, responding rationally to elevated risk, will seek to ensure a greater 
proportion of volume is contracted – either delaying investment or resulting in 
investment in pipelines of lower capacity than would be the case under a less 
regulated framework. The previous acceptance of less invasive regulation of 
greenfields pipeline investments demonstrates that this issue has been previously 
accepted; 

• higher pipeline transmission charges through application of higher investment 
hurdle rate of return due to higher regulatory risk; and 

• higher pipeline transmission charges through other risk management pursued by 
pipeliners – specifically pipeliners seeking to recover a greater proportion of their 
investment through foundation contracts, which may lead to lower tariffs in the 
very long term (10-15 years after investment) but not for the foreseeable future.  

2.1.2 RIS Consultation Cost Benefit Analysis 

In addition to the risk assessment noted above, a fundamental part of the proposed gas 
pipeline reforms is the cost benefit analysis (CBA) that will be undertaken by PwC on 
behalf of COAG Energy Council to assess which of the reform options is likely to deliver 
the largest net benefit to the economy.8 PwC’s proposed approach to assessing the costs 
and benefits of the four proposed reform options is set out in the RIS Consultation Paper. 
The table below shows the costs and benefits identified by PwC.9 

 
8  Regulatory burden analysis and competition effects analysis is also proposed to be undertaken. 

9  COAG Energy Council (2019), p 147 
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Source: COAG Energy Council, Consultation RIS, p 147 

Question 44(a) of the Consultation RIS Paper asks: ‘Do you agree with the categories of costs 
and benefit categories set out in Table 12.1, or are there other categories that you think should be 
considered in the CBA?’ 

Assessment of PwC’s identified costs and benefits 

Based on the above table, it appears that the identified cost categories are primarily 
focussed on different aspects of administrative regulatory compliance (Costs A to E) that 
will likely generate relatively small costs in dollar terms associated with any of the 
reform options.  

In contrast, the identified benefits focus only on one administrative compliance issue 
(Benefit A), with most other benefits focussed on upstream and downstream market 
benefits of the reform options (Benefits H, I, J and L). The identified benefits are harder 
to measure but are potentially much larger than direct compliance costs.10 

Interestingly, PwC does not appear to intend to consider foregone or delayed investment 
as a potential cost of the proposed reform options, but rather has characterised pipeline 
investment incentives as part of ‘regulatory certainty’ providing a benefit of reform (ie 
Benefit K, ‘medium to long term investment in the sector due to greater certainty’).  

 
10  COAG Energy Council; (2019), p 147 
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While we agree that regulatory certainty is important to facilitating medium to long term 
pipeline investment, it is not clear that any of the four proposed options provide a high 
degree of certainty of outcome, which is the true measure required to facilitate 
investment incentives in high up-front cost, long technical life assets like pipelines. 
Hence, if the nature of the economic regulation that is ‘certain’ is unduly heavy handed 
or delivers unfavourable outcomes (eg regulated rates of return for full regulation 
pipelines that in the view of investors is not sufficient to incentivise investment; or 
increased scope for opportunistic arbitration by shippers under Part 23), then this 
certainty will more likely undermine pipeline investment incentives and result in higher 
gas transmission charges being levied for any new investment, particularly in the early 
years of a new pipeline’s life. 

We consider the opportunity costs of disproportionately heavy-handed economic 
regulation being applied to the Australian gas pipeline sector under the includes: 

• Delayed or more limited investment in new pipelines or capacity-augmented 
existing pipelines due to the potential risk of heavy-handed regulation being 
imposed on the new investment, if not immediately but at some future time during 
its long technical life; 

• Higher foundation contract charges due to: 

− higher pipeline transmission charges through application of higher investment 
hurdle rate of return due to higher regulatory risk 

− front-end loading of depreciation to mitigate regulatory risk associated with 
the uncertainty of a pipeline becoming subject to full regulation (including if 
the pathway to full regulation is made more likely, including because the 
ACCC or AER is given the power to make such decisions), or Part 23 (due to 
the likelihood of more arbitrations being facilitated and/or due to the 
uncertainty of arbitration outcomes). In other words, a rational response to a 
more uncertain pipeline investment environment is to reduce the risk of 
greenfields investments and brownfield extensions/augmentations as much as 
commercially feasible, including to seek recovery of the investment more 
quickly (through higher pipeline service prices than otherwise in the early 
years of the asset’s life), or to construct smaller than optimal pipeline capacity 
initially; 

• Greater re-contracting risk at the end of the foundation contract term due to the 
uncertainty of outcomes likely under the regulatory framework (including form of 
regulation and expected returns), recognising that foundation contracts mitigate 
risk only for the early years of the pipeline’s technical life. 
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These issues are more likely to arise for pipelines serving multiple shippers compared 
to those with no third party shippers. 

2.1.3 Conclusion 

Overall, it appears from the Consultation RIS Paper that the COAG Energy Council’s 
preliminary risk analysis and CBA are biased to providing a reform option entailing 
heavier and/or more prescriptive economic regulation being applied to gas pipelines 
covered under Part 23 of the NGR, including a greater likelihood over time of these 
pipelines becoming subject to full regulation. 

The remainder of this report provides the basis for considering the potential costs of 
additional economic regulation being applied to the pipeline sector beyond the status 
quo, which itself is less favourable than the regulatory framework applying over the past 
decade that facilitated the significant investment in growth of the integrated east and 
central Australian gas transmission network.  

We consider that these potential economy-wide costs of additional gas pipeline 
regulation should be considered in the context of the CBA that PwC undertakes 
regarding the four proposed gas pipeline regulation options. The next chapters of our 
report provide an estimate of the potential size of economy-wide economic contribution 
of gas pipeline investments that is relevant to the gas pipeline regulation CBA.   
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3 Approach to estimating economic contribution of 
pipeline sector 

Our analysis is comprised of the following four key steps: 

• define an historical factual and hypothetical counterfactual scenario; 

• estimate impacts on gas demand, supply and wholesale prices under the 
counterfactual scenario; 

• assess impacts on upstream and downstream investment under the two scenarios; 
and 

• estimate the differential economy-wide impacts of pipeline investment under the 
two scenarios. 

More detail in each of these steps is set out in the sections below. 

3.1 Definition of historical scenarios 
The last decade has seen considerable investment in gas transmission pipelines in 
Eastern Australia. This investment was facilitated by a conducive regulatory 
environment. The objective of this study is to demonstrate the significant economic 
benefits that have accrued from that investment, recognizing the difficulty in isolating 
market impacts to pipeline investments. As such, two historical scenarios are defined for 
the period 2008-2019: 

1. Actual historical investments in eastern Australian gas transmission pipelines from 
2008 to 2019. This scenario has been developed based on a detailed review of 
publicly available information on capital investments in gas transmission pipeline 
infrastructure over this period.  

2. A modified investment scenario. The investments that occurred during the period 
can be classified as follows: 

2.1. Operational changes and interconnections creating bi-directional flows and 
interconnections between existing pipelines. 

2.2. Vertically integrated pipelines – pipelines that were created for a single end 
user, such as the Mortlake Power Station and the LNG plants.  

2.3. Major pipeline expansions – these include the expansion of the Eastern Gas 
Pipeline (EGP), South West Queensland Pipeline (SWQP) (including QSN 
Link) and Queensland Gas Pipeline (QGP). The capacity of the Declared 
Transmission System (DTS) was also increased. 
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These distinctions are important for modelling purposes.  

Investments in operational changes and interconnections yield a benefit in increased 
flexibility and it is difficult to discern (in the context of price modelling) the impact of 
this increased flexibility on upstream and downstream activity in a way that is not 
contentious. This includes increases to capacity of the DTS.  

Additionally, investments in vertically integrated pipelines are unlikely to have been 
materially affected by the regulatory environment and accordingly it is assumed that 
these investments (and associated upstream and downstream investments) would have 
still occurred in the counterfactual scenario.  

Accordingly, the pipeline investments with the most readily discernable impact on 
upstream and downstream economic activity are those that can have attributed to them 
a relatively unambiguous impact. These pipeline investments include the QSN Link and 
the expansion of the QGP and EGP. As such, we have adopted a very conservative 
approach to assessing upstream and downstream impact from new pipeline investment 
and pipeline expansion by focusing the modelling on the impact of these pipeline 
investments based on annual price changes (noting that the wider network that emerged 
over the period provided other benefits that are not explicitly modelled). However, in 
examining the economic impact of this limited subset of pipeline investments, we see 
that they have had a very significant beneficial economic impact, and an impact which 
is growing over time.  

As such, the counterfactual under consideration for the purposes of assessing upstream 
and downstream impacts relate to the QSN Link and the expansion of the QGP and EGP. 
This investment represents approximately one half of the total pipeline investment that 
occurred during the period under consideration.  

3.2 Estimate impacts on gas demand, supply and wholesale 
prices under the counterfactual scenario 

Having defined the eastern gas transmission pipeline network under the two scenarios, 
the next step is to estimate gas flows (i.e. demand and supply) and changes to wholesale 
gas prices under the two scenarios (having regard to the pipeline network configurations 
under the two scenarios).  

Lewis Grey Advisory (LGA) assisted with the modelling of gas flows and prices. The 
assessment of impacts of pipeline investment on wholesale gas prices takes into account 
the impact of the constrained supply of gas to customers under the counterfactual, 
having regard to the pipeline network configuration assumed to have prevailed over the 
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period. Differentials between gas demand, supply and wholesale prices are assessed on 
a region-by-region basis. 

3.3 Assess impacts on upstream and downstream investment 
A reduction in capital investment in gas transmission pipeline infrastructure over the 
period 2008 to 2019 under the counterfactual scenario will translate to a reduction in 
investment in upstream and downstream activities, such as gas exploration and 
production, as well as a reduction in end use of gas and higher prices.   

Identifying these investments (i.e. those investments under the base scenario that would 
not have occurred under the counterfactual) requires an assessment of the extent to 
which capital investment in eastern gas transmission pipeline infrastructure has 
‘induced’ upstream and downstream investment over the relevant period. That is, the 
extent to which failure to invest in pipeline infrastructure that has increased the 
availability and reliability of gas supplies would have resulted in these investments not 
being viable. Once identified, these investments will be assumed to have been foregone 
in the case of the ‘without’ scenario and thus will be removed by adjusting the historical 
economic data used to describe the ‘with’ scenario.   

3.4 Model economy-wide impacts 
The final step of the project involves modelling the whole-of-economy impacts of the 
counterfactual relative to the base scenario. That is, the overall economic impacts of 
implementing policy and regulatory settings in 2008 that were not conducive to efficient 
capital investment in gas transmission pipeline infrastructure for the period 2008 to 2019. 
This will involve modelling the Australian economy under the two scenarios and 
comparing the outcomes produced. 

The EY CGE model, a large scale, dynamic, multi-region, multi-commodity 
macroeconomic model of the world economy, will be used to model the Australian 
economy. The model will be run for both scenarios – the base and counterfactual 
scenarios – to assess the differences between the two scenarios in terms of key economic 
outputs.  

 

 



   

 Page 24 of 42 

4 ‘Actual’ scenario 
The ‘actual’ historical scenario refers to the scenario under prevailing regulatory and 
policy arrangements. That is, the pipeline network configuration, pipeline capacities, gas 
flows and wholesale gas prices that have prevailed given capital investments in the 
eastern gas transmission pipeline network since 2008. 

4.1 Capital investment in gas transmission pipelines 
Defining this scenario requires a detailed assessment of capital investment in 
transmission pipeline infrastructure over the relevant period (i.e. 2008 to 2019). This 
firstly involved identifying those pipelines relevant to the analysis. The following 
pipelines were included within the scope of the analysis: 

• Moomba to Sydney Pipeline (MSP) 

• Eastern Gas Pipeline (EGP) 

• Victorian Northern Interconnect (VNI) 

• Victorian Transmission System (VTS) 

• Moomba to Adelaide Pipeline (MAP) 

• South Eastern Australian Gas Pipeline System (SEA Gas) 

• Tasmanian Gas Pipeline (TGP) 

• Queensland Gas Pipeline (QGP) 

• Carpentaria Gas Pipeline (CGP) 

• South West Queensland Pipeline (SWQP) (including QSN Link extension) 

• Roma to Brisbane Pipeline (RBP). 

A detailed review of publicly available information, including the Gas Statement of 
Opportunities published by the Australian Energy Market Operator (AEMO) and 
transmission pipeline company websites was undertaken to identify capital investment 
in these transmission pipelines from 2008 to 2019. This included all capital investment 
to expand the capacity and/or reliability of the pipeline infrastructure. The table below 
summarises the capital investment by year and gas pipeline.
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Table 2  Capital expenditure on eastern gas transmission pipelines from 2008 to 2019 ($June $2019 million) 
Year 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 

MSP  132.94   -     -     60.07   -     50.66   -     -     -     51.49   83.90   -    

EGP  39.22   -     -     -     -     -     33.22   102.46   -     -     -     -    

VNI  -     -     -     -     -     -     -     -     -     -     -     -    

VTS  47.37   12.60   12.70   62.03   62.66   16.26   127.44   97.32   94.86   64.81   64.38   75.28  

MAP  -     -     -     -     -     -     -     29.37   -     -     -     -    

SEAGas  -     -     -     -     -     -     -     -     -     -     -     -    

TGP  -     -     -     -     -     -     -     -     -     -     -     -    

QGP  24.36   115.15   27.10   -     -     12.15   36.89   8.74   -     -     -     -    

Carpentariab  -     -     -     -     -     -     -     -     -     -     -     -    

SWQPa  -     43.74   -     -     946.18   -     -     393.09   12.74   12.27   -     -    

RBP  34.34   3.34   4.91   13.66   59.94   6.39   11.26   24.39   10.38   18.87   26.76   16.34  

Totals  278.22   174.83   44.71   135.75   1,068.78   85.46   208.82   655.37   117.98   147.45   175.04   91.62  
a Includes QSNLink. 
b Capital expenditure data could not be sourced for the Carpentaria Gas Pipeline. 
Note: All capital expenditure estimates presented have been inflated to June $2019. 
Source: Synergies analysis.  
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The table below sets out eastern Australia gas demand under the ‘actual’ scenario. 
Actual gas demand (in addition to supply and pipeline flows) was replicated using a gas 
demand-supply pricing model. The table shows the impact of the ramp up of LNG 
exports on total gas demand, with demand increasing from 652 PJ in 2014 to 1,009 PJ in 
2015 and 1,658 PJ in 2016. 

Table 3  Actual eastern Australia gas demand (PJ) 
Year NSW VIC SA TAS Brisbane Gladstone Mt Isa Wallum LNG Ex Total 

2009 139 216 106 11 60 25 31 25 0 612 

2010 145 218 105 15 63 33 33 49 0 661 

2011 134 228 102 17 60 43 36 48 0 668 

2012 137 232 104 18 59 46 36 56 0 689 

2013 125 234 95 13 57 46 37 53 0 661 

2014 136 204 86 12 63 47 34 46 24 652 

2015 130 227 86 7 49 45 32 27 395 1,009 

2016 119 243 101 13 37 47 27 10 1,060 1,658 

2017 140 240 117 18 36 46 27 0 1,219 1,842 

2018 121 209 96 10 34 43 29 0 1,237 1,780 
Source: LGA Analysis – Gas Bulletin Board. 

The table below shows eastern Australia gas supply under the ‘actual’ scenario. The table 
shows that the increased demand attributable to LNG export for the 2015 to 2018 period 
was matched by growth in Coal Seam Gas (CSG) production in Queensland, with the 
gap between CSG production and Queensland demand met by gas imports from the 
southern states. 

Table 4  Actual eastern Australia gas supply (PJ) 
Year 
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2009 0 229 2 17 29 48 36 102 5 3 60 46 41 616 

2010 3 245 8 13 24 46 35 97 6 3 73 52 57 663 

2011 6 241 22 17 22 43 32 86 5 3 84 49 58 667 

2012 6 267 15 3 25 48 40 79 7 3 84 42 79 698 

2013 5 256 8 17 23 50 35 68 3 3 88 33 79 667 

2014 5 230 9 13 22 46 24 69 5 3 90 32 122 669 

2015 1 256 3 14 20 38 30 67 2 3 180 38 353 1,003 

2016 0 312 0 16 15 35 25 117 0 2 403 166 540 1,630 

2017 0 342 0 16 15 53 28 106 0 3 505 207 573 1,849 

2018 0 265 0 16 11 44 24 96 0 2 539 224 571 1,792 

Source: LGA Analysis – Gas Bulletin Board.  
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The table below sets out the gas transmission pipeline flows that accompanied the total 
gas demand and supply detailed above. 

Table 5  Actual eastern Australia major gas transmission pipeline flows (PJ) 
Year M
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2009 70 68 0 164 52 48 58 11 13 25 31 49 60 

2010 67 77 2 171 45 47 58 15 13 33 33 47 63 

2011 61 76 9 182 37 47 55 17 12 43 36 50 60 

2012 64 79 11 186 35 42 62 18 17 46 36 46 59 

2013 54 84 18 181 35 42 54 13 12 46 37 47 57 

2014 68 68 6 170 29 42 39 12 37 47 34 40 63 

2015 56 82 11 182 35 40 40 7 15 45 32 77 49 

2016 44 97 21 214 8 42 54 13 -71 47 27 80 37 

2017 40 104 4 234 2 59 51 18 -39 46 27 30 36 

2018 50 71 0 194 15 55 41 10 -7 43 29 33 34 

Note: QSNLink positive flows are towards Moomba. VNI positive flows are towards Victoria.  
Source: LGA Analysis – Gas Bulletin Board. 
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5 ‘Counterfactual’ scenario 

5.1 Defining the ‘counterfactual’ scenario 
The ‘counterfactual’ is the scenario that would likely have prevailed under the 
circumstances in which the regulatory and policy settings from 2008 were less conducive 
to efficient investment in gas pipeline infrastructure. That is, the pipeline network, and 
associated gas demand, supply, pipeline flows and wholesale gas prices, that would 
have prevailed were capital investments in the pipeline network constrained by 
regulatory and policy settings.  

To define this scenario, it is necessary to assess the capital investments under the ‘actual’ 
scenario for the period 2008 to 2019 (see Table 2) and consider which would have been 
unlikely to occur under the ‘counterfactual’ scenario.  

The first step in defining the ‘counterfactual’ scenario is to identify those gas 
transmission pipelines that commenced operations during the study period: 

• QSN Link (first flow in 2009) 

• Mortlake (first flow in 2012) 

• Wallumbilla-Gladstone (first flow 2014) 

• APLNG (first flow 2015) 

• GLNG (first flow 2015). 

Of these five pipelines, the last four were constructed to serve single assets. As these 
pipelines do not transport third party gas, they were not explicitly considered in the 
definition of the ‘counterfactual’ scenario. Noting this, in defining the ‘counterfactual’ 
scenario, it has been assumed that the absence of the QSN Link would likely have 
resulted in GLNG also not proceeding, due to it having insufficient gas resources and 
subsequently being reliant upon supply from the Cooper Basin. The absence of the QSN 
Link would also have prevented gas exports from Queensland from the period 2009 to 
2015 and gas imports to Queensland from 2016 to 2018. 

In addition to capital investments in the development of new gas transmission pipelines, 
it is also important to consider investments in the expansion of existing gas transmission 
pipelines. The following table summarises the changes in pipeline capacity for the period 
2009 to 2018. 
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Table 6  Pipeline capacities from 2009 to 2018 (TJ/d) 
Year 
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2009 420 250 1,030 347 253 314 36 79 117 181 208 

2010  268     42 142   219 

2011 439   353     119   

2012  280   241   145  384 233 

2013  289     75   404  

2014  291  367        

2015       130   385  

2016  351  429   129   384  

2017 489   412       211 

2018 489 351 1,030 412 241 314 129 142 119 384 211 

% change 16% 41% 0% 19% -5% 0% 258% 80% 2% 112% 1% 

Source: AEMO GSOO. 

As shown in the above table, changes in capacity were recorded for several gas 
transmission pipelines over the period. However, in this study for the purposes of 
examining upstream and downstream impacts, we have focused on the most significant 
pipeline capacity expansions, these being: 11 

• EGP, by approximately 20 per cent or 20 PJ in 2016 

• QGP, by approximately 80 per cent or 26 PJ in 2010 

• SWQP, by over 100 per cent or 26 PJ in 2012 and with it QSN Link. 

It is assumed that under the ‘counterfactual' scenario, these capital investments would 
not have occurred and hence the capacities of these pipelines would have remained at 
pre-2008 levels. The absence of these pipeline capacity expansions would have had the 
following consequences: 

• flows for the EGP would have been restricted to below 82 PJ per annum and the 
New South Wales market would have had to increase supplies via other pipelines; 

• demand in Gladstone would have been constrained to its 2009 level of 25 PJ; and 

 
11  MSP, SWP and TGP were operating below capacity after the expansions, hence the impact of expansions on gas 

throughput are unclear.  
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• the SWQP expansion would not have occurred and the QSN Link would have been 
removed, with significant impacts, to which we now turn.12 

5.2 Implications of ‘counterfactual’ scenario 
The development of a counterfactual is an inherently subjective process because it 
requires one to look back in history under a different hypothetical scenario. Accordingly, 
in undertaking the task, we’ve considered what is most likely to occur in the absence of 
the nominated new pipeline developments occurring during the period. The most 
significant development in this respect was the QSN Link, which played a crucial role in 
linking Queensland with Southern States (both from a demand and supply perspective).  

In this context, a key issue is LNG investment in an environment in which gas could not 
be imported into Queensland to supplement Queensland based CSG reserves. In order 
to develop the counterfactual, we first consider the economics of CSG to LNG 
production and then turn to a consideration of the implications of these factors for the 
counterfactual.  

5.2.1 Overview of economics of CSG to LNG Projects  

The start-up of LNG export at Gladstone had the impact of effectively trebling gas 
production in the eastern Australian market and enabling CSG to be commercialized 
and produced efficiently.  Without these export LNG projects, CSG reserves would have 
remained unproduced for a significant period given the large life index (reserves to 
annual production ratio) of gas in Eastern Australia of circa 60-70 years on a 2P (proved 
and probable) basis.  This is significant on account of that fact that each LNG project was 
substantially underpinned by vertically integrated gas production, a characteristic 
common amongst LNG developments.  

The three CSG to LNG projects were unique in the world at the time they were 
developed because they were generally underpinned by 2P reserves (assessed where 
there is about a 50% chance the 2P will not be reached), whereas the LNG projects that 
preceded them were generally underpinned by 1P reserves (for which there is a 90% 
chance that 1P number will be exceeded).  Due to the nature of CSG reservoirs, it was 
not possible nor feasible on a cost and time basis to demonstrate sufficient 1P (proven) 
CSG reserves to underpin the CSG to LNG projects.  By approving these projects on a 2P 
or lower reserve certainty basis, the proponents assumed that increased risk.   

 
12  It is noted that the Victoria-NSW Interconnect was also expanded by over 100 per cent in 2016, however it is not clear 

from the data available what impact this would have had. The main impact of the expansion appears to have been 
flexibility. 
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The CSG to LNG evaluation commenced with one-train (1.5-3MTPA) projects due to the 
quantum of 1P reserves, however due to economies of scale it was found that one-train 
projects were economically inferior to the reserves risk for two-train projects, despite the 
higher risk profile of the latter. 

The four Australian companies (Santos, Origin, QGC & Arrow) holding most of the CSG 
acreage began a sell down process to be able to fund, construct, operate and market CSG 
to LNG.  The Santos area became the GLNG project, Origin the APLNG project and QGC 
the QCLNG project with major international oil and gas companies and LNG customers 
acquiring equity in the respective projects.  Arrow Energy, which was purchased by 
Shell and PetroChina in 2010 did not proceed to LNG, despite being the first to publicly 
announce a CSG to LNG project at Gladstone in May 2007.   

These LNG projects commenced operation mid 2010’s.  However, while they were all 
originally based on CSG supply from their upstream Queensland CSG permits, the 
GLNG project required the supply of 3rd party gas in addition to that from its CSG 
acreage.  

5.2.2 GLNG Project 

In May 2008, Santos sold down 40% of its GLNG CSG project area to Petronas for US$2bn 
with the LNG project already in pre-FEED (Front End Engineering Design) evaluation.  
The agreement was to enter FEED for one train almost immediately with FID planned 
for 2009/10, and provision for a 2nd train (additional US$0.5bn payment) after 
exploration and appraisal successfully converted the CSG 3P reserves and contingent 
resources to a sufficient level of 2P reserves.  The project was based on accepting the risk 
that the acreage would in the future deliver the required gas reserves. 

The project was further sold down to Total and Kogas with final project equity being 
Santos 30%, Petronas and Total 27.5% each, and Kogas 15%. Commensurate with the 
ownership changes in the GLNG project, Santos in October 2010 announced the supply 
of its equity Cooper Basin Gas (Project Horizon) to GLNG conditional on the project 
being approved with two trains, further stating it was in discussions with the remaining 
Cooper Basin producers to participate.  With equity changes, LNG sales agreements and 
the supply of Cooper Basin gas all occurring at the same time, it is can be reasonably 
inferred that a one-train project was not an option. 

It is clear that the GLNG project approval was dependent (and amongst the LNG 
projects, the most dependent) on third party supply of gas from the Cooper Basin being 
secured to enable a two-train approval.  This dependence is underscored by the fact that 
additional third party gas purchases occurred after project approval in response to the 
CSG reserves maturation progress being more difficult than first foreshadowed.   
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Firm pipeline capacity was available to deliver this gas from Moomba.  In the absence of 
firm capacity being available, it is unlikely that this project would have proceeded.  

5.2.3 Implications of absence of QSN to GLNG project 

In being able to model the economic value of gas pipeline infrastructure, it is reasonable 
from a modelling point of view to assume the absence of QSNLink would cause a non-
investment in the GLNG export project when one considers: 

• The CSG to LNG projects assumed a reserves risk far greater than that normally 
associated with LNG projects.  This resulted in the Arrow project not proceeding 
and the GLNG project requiring third party gas supply.   

• Two-train CSG to LNG projects were preferred to one-train projects; no one-train 
project was ever approved, despite the increased reserves risk associated with 
supplying two trains. 

• The two-train GLNG project was approved in 2011 being reliant on third party 
supply from Moomba which in turn required QSN Link to deliver that gas to 
GLNG.  Indications are that it was unlikely a one-train GLNG project would have 
eventuated at that time. 

Accordingly, our counterfactual scenario assumes that the GLNG project did not 
proceed.  

5.3 Impacts under the ‘counterfactual’ scenario 
Having defined the eastern gas transmission pipeline network under the ‘counterfactual’ 
scenario, the next step was to conduct modelling to assess the impacts of the reduced 
capital investment in both new pipeline infrastructure and capacity expansions on gas 
demand, supply, pipeline flows and upstream investment. That is, the difference 
between the ‘actual’ and ‘counterfactual’ scenarios, given the different pipeline network 
configurations. 

5.3.1 Changes in gas demand and supply 
 
Table 7 and Table 8 set out the changes in gas demand and supply respectively under 
the ‘actual’ and ‘counterfactual’ scenarios. Key observations are as follows: 

• the loss of CSG imports from Queensland due to the absence of QSN Link results in 
an increase in gas wholesale prices in the southern states over the 2009 to 2015 
period, resulting in a fall in demand of over 20 PJ per annum; 
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• EGP flows are also constrained throughout the study period, resulting in reduced 
demand in New South Wales; 

• CSG production is significantly lower for the 2009 to 2015 period due to lower 
Gladstone demand and the lack of exports to southern states (due to absence of QSN 
Link); 

• the absence of the QSN Link also results in the loss of exports from southern states 
to Queensland over the 2016 to 2018 period, with the subsequent reduction in 
wholesale gas prices in southern states leading to an increase in demand of 12 PJ 
per annum, noting that gas production in the southern states falls due to the 
reduction in exports to Queensland; and 

• there is a significant reduction in LNG export demand due to the absence of the 
GLNG project under the ‘counterfactual’ scenario. 

Table 7  Change in demand between base and counterfactual scenarios (PJ) 
Year NSW VIC SA TAS Brisbane Gladstone Mt Isa Wallum LNG Ex Total 

2009 -11 -5 -5 0 0 -14 0 0 0 -36 

2010 -12 -6 -6 -1 0 -14 -1 0 0 -38 

2011 -12 -6 -6 -1 0 -14 0 0 0 -38 

2012 -12 -6 -6 -1 1 -14 0 0 0 -38 

2013 -12 -6 -6 -1 1 -14 0 1 0 -38 

2014 -12 -7 -6 -1 1 -14 0 1 0 -36 

2015 -10 -6 -4 0 1 -19 0 1 -24 -62 

2016 -2 2 2 0 2 -18 1 1 -206 -218 

2017 2 7 5 0 3 -18 1 1 -205 -203 

2018 5 11 7 1 3 -18 2 1 -195 -183 
Source: LGA Analysis. 
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Table 8  Change in supply between base and counterfactual scenarios (PJ) 
Year 
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2009 0 3 0 0 0 0 0 0 0 0 -18 -8 -12 -35 

2010 0 0 0 0 0 0 0 0 0 0 -18 -8 -11 -38 

2011 0 0 0 0 0 0 0 0 0 0 -18 -9 -10 -37 

2012 0 0 0 0 0 0 0 0 0 0 -18 -9 -10 -37 

2013 0 0 0 0 0 0 0 0 0 0 -18 -9 -10 -37 

2014 0 0 0 0 0 0 0 0 0 0 -7 -6 -23 -36 

2015 0 0 0 0 0 0 0 0 0 0 0 0 -62 -62 

2016 0 -16 0 0 0 0 0 0 0 0 0 -124 -77 -217 

2017 0 -10 0 0 0 0 0 0 0 0 -19 -172 -1 -203 

2018 0 -5 0 0 0 0 0 0 0 0 -5 -172 0 -182 

Source: LGA Analysis. 

The above tables show a moderate initial reduction in gas demand from 2009 to 2015, 
before a significant reduction in demand for the 2016 to 2018 period, attributable to 
significant reductions in LNG export demand (due to the absence of GLNG under the 
‘counterfactual’ scenario). In relation to gas supply under the two scenarios, Table 8 
shows the reduction in supply in the 2009 to 2015 period is attributable to the reduction 
in supply capacity of the APLNG, GLNG and QCLNG, while for the 2016 to 2018 period, 
the reduction in gas supply is primarily attributable to the removal of the GLNG facility. 

5.4 Changes in upstream investment outcomes 
The final step in assessing the economic activity attributable to investment in gas 
transmission pipeline infrastructure since 2008 is to assess the differential between the 
actual and counterfactual scenarios on upstream investment (i.e. development of CSG 
wells and associated infrastructure). 

Clearly, the failure to develop the GLNG project would have had significant 
consequences arising from the lack of investment in the LNG facility. Additionally, the 
lower gas demand and supply would have resulted in reduced investment in gas 
exploration, development and production. It has been estimated that the impact under 
the counterfactual scenario would have been a reduction of 630 CSG wells for the period 
2008 to 2017. The reduction in CSG wells and loss of gas production is set out in the table 
below.  
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Table 9  Reduction in CSG wells and loss of production under counterfactual scenario 
Year 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 

Wells 18 12 7 4 0 15 59 210 285 20 0 

PJ 14 23 31 36 37 38 42 72 141 197 214 

Source: Synergies calculations.  

An estimate of $3 million per well has been applied for the production costs, including 
drilling, completion and connection of CSG wells. Connection costs include well site 
costs and connections to the gas field spine lines or trunk lines. For operating costs, an 
estimate of $1.50 per GJ has been applied over the period of evaluation. The capital and 
operating cost profiles associated with the CGS wells that would not have been 
developed under the counterfactual scenario are set out in the table below. 

Table 10  Reduction in capital and operating expenditure associated with CSG wells under 
counterfactual scenario ($2008 million)  
Year 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 

Wells 18 12 7 4 0 15 59 210 285 20 0 

Capex 54 36 21 12 0.0 45 177 630 855 60 0.0 

PJ 14 23 31 36 37 38 42 72 141 197 214 

Opex 21 34.5 46.5 54 55.5 57 63 108 211.5 295.5 321 

Total 75 70.5 67.5 66 55.5 102 240 738 1066.5 355.5 321 
Note: All capital and operating expenditure estimates are presented in June $2008.  
Source: Synergies calculations based on industry sources.  

In addition to the above costs, facility costs need to be accounted for. These include 
satellite or hub compression, dehydration, and export to sales gas pipeline; field gas and 
water spine lines or trunk lines; and water treatment and disposal facility costs. We 
estimate these costs to be approximately $10 million per PJ spread more or less evenly 
in the 3 years prior to operation. 

Additionally, there would have been impacts associated with the reduced investment in 
gas transmission pipelines under the counterfactual equivalent to the investment that 
actually occurred during the period.  
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6 Economic impacts under the counterfactual 
The preceding sections present two scenarios – 1) base scenario with actual capital 
investment in the eastern gas transmission pipeline network and corresponding 
upstream and downstream investments; and 2) counterfactual scenario with alternative 
investment profiles reflecting a more burdensome regulatory and policy environment.  

This section discusses the beneficial economic impacts attributable to the investment in 
the eastern gas transmission pipeline network under the base scenario. This includes the 
economy-wide impacts of the capital investment under the base scenario and the 
benefits derived by users of the expanded gas transmission pipeline network. We 
address the benefits derived by users of the expanded gas transmission pipeline network 
qualitatively due to the difficulty in robustly quantifying these benefits.  

6.1 CGE modelling results 
The two scenarios were run through the EY CGE model (see section 3.4) to assess the 
impact of the reduced investment, both direct capital investment in the eastern gas 
transmission pipeline network and upstream and downstream investments (i.e. gas 
wells and downstream processing and export facilities), on economic activity and 
employment.  

This was done by running the counterfactual scenario through the CGE model to assess 
the full economy-wide impacts of the reduction in capital investment in the eastern gas 
transmission pipeline network. The results produced by the CGE model reflect the loss 
of economic activity and employment attributable to the following: 

• reduction in direct capital investment in the gas transmission pipeline network; 

• reduction in upstream investment in the development and operation of gas wells; 

• reduction in LNG exports (due to absence of QSN Link and GLNG project under 
the counterfactual scenario); and 

• reduction in domestic gas production and consumption 

The table below presents the results modelled under the counterfactual scenario. 
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Table 11  Results of CGE modelling under the counterfactual scenario  
Year GDP ($m)a Employment (FTE) 

2008 -88.91 -450 

2009 -964.34 -872 

2010 -276.65 -673 

2011 -6.74 -772 

2012 -717.42 -4299 

2013 -2,287.36 -10775 

2014 -3,200.52 -12525 

2015 -2,857.58 -8227 

2016 -3,835.57 -6239 

2017 -4,102.22 -5519 

2018 -4,200.00 -5484 

a All GDP impacts are presented in $2019. Estimates were inflated based on the GDP inflator for the period Jun-2008 to Jun-2019. 
Source: EY CGE model,  ABS series A2304350J, Synergies calculations. 

The CGE modelling results show that in terms of impacts on GDP, the impacts are 
concentrated in the 2015 to 2018 period. Prior to 2015, the loss of GDP under the 
counterfactual scenario is driven by the reduction in gas flows, and associated upstream 
gas well development, due to the removal of QSN Link (and subsequent impact on 
Gladstone gas demand and exports to southern states). For the 2015 to 2018 period, the 
significant loss of GDP under the counterfactual scenario is attributable to the removal 
of the GLNG facility and associated upstream CSG well development and production. 
The results in relation to the loss of employment follow a similar trajectory to the results 
for the loss of GDP.  

The table shows that in the absence of the investment in nominated pipelines (being 
QGP, EGP and QSN Link), economic activity in Australia would have reduced. Over the 
decade to 2018, the positive economic impact of this pipeline investment has been 
increasing, such that it enhanced GDP by over $4billion on 2018. Additionally, and 
perhaps more relevantly, these pipeline investments have supported well over 5000 
additional Australian jobs. These beneficial impacts are likely to grow over time due to 
the increasingly southwards flow of gas to east coast markets, which in turn make future 
investment in gas pipelines all the more important for the long term interests of energy 
users.   

These pipeline investments have led to the development of a more integrated, 
interconnected eastern gas pipeline network. This increased integration and 
interconnectivity has provided additional benefits to network users through expanded 
service offerings (e.g. gas storage options), increased flexibility in contracting 
arrangements as well as the benefits derived from more efficient operation of the 
network and the benefits of shippers being able to access a wider range of gas sources. 
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In contrast, the reduced capital investment under the hypothetical counterfactual 
scenario would have jeopardised these benefits. These benefits were not explicitly 
incorporated into the modelling, which highlights the conservativism of assessed 
benefits.  

6.1.1 Importance of new pipeline investment   

The preceding section indicated the large economic benefit of pipeline investment over 
the past decade. However, this importance is not simply historical. Recent reports on the 
Australian gas market have indicated that significant new pipeline infrastructure will be 
needed to ensure available gas supply reaches the relevant East Coast markets, with an 
increasing southward trend of gas flow already evident and highly likely to increase. 
This reflects the increasing importance of Queensland and Northern Territory gas 
supply to southern markets.   

Most importantly, AEMO’s Gas Statement of Opportunities (March 2019) concluded that 
despite new gas developments, gas reserves and production from fields in the southern 
states will continue to decline and there will be more reliance on Queensland supplies 
to meet the southern market demand.  It also concluded that in the absence of additional 
southern states gas reserves, pipeline infrastructure upgrades will be necessary to 
deliver gas from northern to southern states leading to supply gaps predominately over 
the winter months.  This is further supported by RISC Advisory in its 2019 PESA 
Queensland Symposium presentation on East Coast Gas where it concluded that QSN 
Link will be at capacity around 2026/27 in delivering gas to the southern states leading 
to the requirement for LNG import terminals in the absence of increasing pipeline 
capacity.  

Similarly, a December 2019 report by Energy Quest for the NSW Chamber of Business 
argued that there is a relatively urgent need for upgraded pipeline infrastructure 
capacity to match the new patterns of supply and demand across Eastern Australia, 
including potentially the MSP and SWGP.13 

In this regard, the QSN Link pipeline is also now critical in supplying gas to the markets 
in the southern states with AEMO and RISC Advisory indicating it will be at full capacity 
by the mid 2020’s. 

Accordingly, in assessing the impacts of the QSN Link at the current time rather than in 
the medium term, the estimation of economic impact in this study is conservative.14 This 

 
13  NSW Business Chamber, Running on Empty: How to keep NSW fueled for the future, p 25 & 28. 

14  Based on the assumption that it would have been deferred indefinitely under the counterfactual. 
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conservatism arises because one half of the pipeline investment that occurred through 
this period (approximately) has been modelled on account of the difficulty associated 
with ascribing market outcomes to other investments, many of which conveyed very 
significant benefits to customers from increased flexibility in sourcing and utilising 
natural gas as a fuel source or feedstock.  

We now turn to a description of the benefits the integrated East Coast pipeline network 
that emerged during this period has delivered to customers.  

6.2 Other benefits under the base scenario  
In addition to the reduction in economic output and employment, as shown by the CGE 
modelling results presented above, the reduced capital investment under the 
counterfactual scenario would have also jeopardised the benefits that have been derived 
by users of the more sophisticated and interconnected eastern gas transmission network 
that has been developed as a result of the capital investment under the base scenario.  

As previously discussed, in addition to expanding the capacity of the eastern gas 
transmission pipeline network, the capital investment that has occurred under the base 
scenario has led to the development of a more integrated, interconnected eastern gas 
pipeline network. This increased integration and interconnectivity has provided 
additional benefits to users of the pipeline network through expanded service offerings 
(e.g. gas storage options), increased flexibility in contracting arrangements in addition 
to the benefits derived from more efficient operation of the network. In contrast, the 
reduced capital investment under the counterfactual scenario would have jeopardised 
these benefits. 

The key benefits of the development of a more integrated and interconnected eastern gas 
transmission pipeline network are discussed below.  

6.2.1 Enhanced flexibility and service offerings to network users 

The development of a more interconnected and integrated gas transmission pipeline 
network has significantly enhanced the flexibility available to gas shippers. For example, 
the development of a more sophisticated network has led to the introduction of multi-
asset Gas Transportation Agreements (GTAs), under which gas shippers are able to 
access the same terms and conditions for the transportation of gas across several 
components of the pipeline network. GTAs have also simplified billing, gas nominations 
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and other administration procedures (e.g. gas imbalances are calculated on a net basis15 
and new receipt or delivery points are easily added), resulting in further cost savings for 
gas shippers. 

The operational efficiencies of a more integrated pipeline network have also provided 
more opportunities for pipeline operators to offer additional services to gas shippers. 
For example, some pipeline operators are able to offer access to interruptible storage, 
which can be highly beneficial for gas shippers wanting to store large volumes of gas 
over short time periods. Under the counterfactual scenario, without the capital 
investments necessary to achieve this level of network integration, accessing this storage 
would be significantly more costly and time-consuming for gas shippers.  

Gas shippers have also benefited from the ability of pipeline operators to optimise 
capacity utilisation across the integrated network. For example, pipeline operators are 
now able to move linepack (stored gas) between different pipelines within the network, 
enhancing the efficiency with which operators are able to meet anticipated future 
demand peaks and provide storage and transport services to gas shippers. Providing 
these services in a less integrated network would require significant capital investment 
in gas storage assets.  

6.2.2 More efficient integrated network utilisation and lower costs to users 

The development of an integrated pipeline network has enabled pipeline operators to 
provide services across multiple pipelines (e.g. gas storage services) that would not have 
been possible under the counterfactual scenario, with a less integrated pipeline network. 
The benefits of the enhanced gas storage service offerings that have emerged over the 
past decade have provided significant benefits to network users, particularly LNG 
producers as it has provided additional flexibility around storage options, enabling LNG 
producers to better manage production profiles at their CSG wells, noting that producers 
often have limited alternatives for managing their shifting supply-demand balance.  

Gas shippers have also benefited from lower imbalance charges as a result of the reduced 
opportunity cost of dealing with gas imbalances due to the enhanced ability of pipeline 
operators to shift linepack between pipelines. The development of the integrated 
network means that rather than an imbalance in one pipeline reducing transportation 
capacity in a constrained pipeline, the pipeline operator can move the imbalance to the 
section of the pipeline network in which the loss of capacity will impose the lowest cost 
on gas shippers. 

 
15  This means that if a gas shipper is equally short on one line and it is long on another, the imbalances would net to 

zero. Charging on the cumulative imbalance between receipts and deliveries provides significant cost savings to 
shippers.  
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Furthermore, the more efficient operation of the pipeline network has also enabled 
pipeline operators to offer services to gas shippers at lower prices than would have 
applied under the counterfactual scenario, due to the higher transaction costs associated 
with these services under this scenario.16  

6.2.3 Competition benefits 

The integrated pipeline network has delivered important competition benefits to 
shippers. Due to the historical evolution of Australian gas supply, where sources were 
located remotely to demand centres, shippers were limited by a single source of supply 
for gas and a single pipeline option for gas delivery. The emergence of the network has 
meant that shippers in Southern capitals (other than Hobart) have multiple options for 
the sourcing of gas and the sourcing of gas transmission.  

This increased choice has meant increased pipeline competition. The full benefit of this 
increased competitive tension will become more apparent over time as the supply 
demand balance recalibrates once new supply comes on stream.  

Perhaps the greatest benefit of the integrated pipeline network has not been appreciated. 
That is, its integrated pipeline network has allowed users who are most dependent on 
gas (ie those with the most limited options for alternative fuel sources) to access a greater 
array of supply options than would otherwise have been the case. As difficult as the 
current environment is for them in terms of high gas prices, it would have been 
materially worse in the absence of the integrated pipeline network.  

6.2.4 Productive efficiency gains 

The enhanced integration of the eastern gas transmission pipeline network has also 
improved the efficiency of asset utilisation, further enhancing the capacity that is made 
available to gas shippers and reducing operating costs. In addition to benefiting from 
the cost reductions, the more integrated network has allowed gas shippers to participate 
in transactions that would not have occurred under the counterfactual (i.e. a more 
fragmented pipeline network).  

6.2.5 Conservatism in modelling 

In addition to expanding the capacity of the eastern gas transmission pipeline network, 
the capital investment that has occurred over the past decade has led to the development 

 
16  For example, as part of the construction of the North Easter Gas Interconnector, APA offered discounted bundled 

transportation to NEGI shippers. The price offered for bundled transportation was lower than the sum of the tariffs 
on the individual pipelines concerned.  
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of a more integrated, interconnected eastern gas pipeline network. This increased 
integration and interconnectivity has provided additional benefits to network users 
through expanded service offerings (e.g. gas storage options), increased flexibility in 
contracting arrangements as well as the benefits derived from more efficient operation 
of the network. In contrast, the reduced capital investment under the hypothetical 
counterfactual scenario would have jeopardised these benefits. These benefits, along 
with the benefits of shippers being able to access a wider range of gas sources, were not 
explicitly incorporated into the modelling that highlights the conservativism of assessed 
benefits. 
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